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1 TUESDAY, FEBRUARY 8, 2000 9:05 A.M 

2 (THE FOLLOWING PROCEEDINGS WERE HELD IN 

3 CHAMBERS, OUTSIDE THE PRESENCE OF THE JURY) 

4 THE COURT: WE ARE ON THE RECORD OUTSIDE THE 

5 PRESENCE OF THE JURY. 

6 AND MY CLERK RECEIVED A NOTE FROM JUROR NO. 14, 

7 MS. MCNACK, SAYING THAT SHE HAS THE FLU. 

8 AND AFTER DISCUSSING THIS WITH COUNSEL OFF THE 

9 RECORD, I TAKE IT THAT THERE'S A STIPULATION THAT THE COURT 
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SHOULD EXCUSE MS. MCNACK AT THIS POINT. 

IS THAT SO STIPULATED? 

MS. CHABER: YES. 

MR. ESCHER: YES. 

MR. HARDY: YES. 

MR. ROSSE: YES. 

THE COURT: PURSUANT TO THE STIPULATION, THAT'S 

WHAT WE'LL DO. THAT COMPLETES THIS RECORD. 

(RECESS TAKEN FROM 9:06 TO 9:10 A.M.) 

(THE FOLLOWING PROCEEDINGS WERE HELD IN THE 

COURTROOM, IN THE PRESENCE OF THE JURY) 

THE COURT: GOOD MORNING, EVERYBODY. YOU SEE AN 

EMPTY CHAIR THERE. MS. MCNACK HAS COME DOWN WITH THE FLU. 

THAT GIVES ME TWO CHOICES, WHETHER TO GIVE THE 
YOU DAY OFF OR TO EXCUSE HER. I'M GOING TO, IN THIS 
INSTANCE, EXCUSE HER, BECAUSE I HAVE TO BE CONCERNED ABOUT 
YOUR CONVENIENCE. 

BUT I WANT TO BE VERY CAREFUL TO THE POINT THAT 
IF ANY OTHERS OF YOU HAVE TO MISS ANY TIME HERE, I DON'T 

THINK I'M GOING TO HAVE THE LUXURY OF EXCUSING YOU. I THINK 
I'M GOING TO HAVE TO HOLD ON TO YOU. I CAN'T AFFORD TO GET 
ANY LOWER IN TERMS OF THE ALTERNATES THAT WE HAVE. 

I'LL MAKE AN EXCEPTION THIS TIME BECAUSE WE HAVE 
A SHORT WEEK, AND I DON'T WANT TO WASTE YOUR TIME. AND 
YOU'VE ALREADY LOST A DAY BEFORE. 

SO I'M GOING TO EXCUSE HER, BUT I WANT TO DO IT 
WITH THE UNDERSTANDING THAT I CANNOT AFFORD TO LOSE ANY 
OTHERS OF YOU. 

SO IF YOU HAVE A SIMILAR PROBLEM THAT ARISES, I 
THINK I'M GOING TO MAKE A DIFFERENT DECISION IN THAT 
INSTANCE, AND JUST HAVE EVERYBODY WAIT UNTIL YOU COME BACK. 

SO, HOPEFULLY, YOU'LL ALL TAKE GOOD CARE OF 
YOURSELVES AND WE WON'T HAVE TO CONFRONT THIS PROBLEM 
ANOTHER TIME. 

AS I SAY, I'M STARTING TO GET A LITTLE CONCERNED 
ABOUT THE NUMBER OF ALTERNATES WE HAVE. I DON'T WANT TO RUN 
OUT OF JURORS, OBVIOUSLY, IN THIS CASE. 

SO I'M GOING TO EXCUSE MS. MCNACK AT THIS POINT. 

MR. ROYALE, I HAVE A QUESTION FOR YOU: WOULD YOU 
LIKE TO STAY WHERE YOU ARE OR WOULD YOU LIKE TO HAVE 
MS. MCNACK'S SEAT? 

MR. ROYALE: I'D LIKE TO STAY HERE. 

THE COURT: THAT'S FINE. YOU CAN DO THAT. 

OKAY. I THINK WE ARE READY, MR. FURR, FOR YOU TO 
PICK UP IN YOUR CROSS-EXAMINATION OF DR. FARONE. 

MR. FURR: THANK YOU, YOUR HONOR 

FURTHER TESTIMONY OF 

WILLIAM A. FARONE, PH.D, 

A WITNESS CALLED ON BEHALF OF THE PLAINTIFFS, HAVING BEEN 
PREVIOUSLY DULY SWORN, TESTIFIED FURTHER AS FOLLOWS: 

CROSS-EXAMINATION (RESUMED) 

BY MR. FURR: Q. GOOD MORNING, DR. FARONE. 

A. GOOD MORNING. 

Q. WHEN WE FINISHED YESTERDAY, WE HAD BEEN 

DISCUSSING THE NOVEL CIGARETTE PRODUCTS THAT R.J. REYNOLDS 
HAS MANUFACTURED, KNOWN AS PREMIER AND ECLIPSE; CORRECT, 

SIR? 

A. THAT'S CORRECT. 

Q. (WRITING ON BOARD). 

AND I BELIEVE WE HAD TALKED ABOUT THE FACT THAT 
PREMIER RESULTED IN DECREASED CONCENTRATIONS OF 
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NITROSAMINES, SIR? 

A. THAT'S CORRECT. 

Q. AND PREMIER ALSO RESULTED IN A SMOKE WITH 
DECREASED CONCENTRATIONS OF THAT SET OF CHEMICALS THAT YOU 
YESTERDAY CALLED PAH'S; CORRECT, SIR? 

A. CORRECT. 

Q. NOW, ECLIPSE IS A MODIFICATION OF THE PREMIER 
PRODUCT, ISN'T IT, SIR? 

A. THAT'S CORRECT. 

Q. ECLIPSE IS A CIGARETTE PRODUCT THAT PRIMARILY 
HEATS TOBACCO BUT IT BURNS SOME TOBACCO; IS THAT CORRECT, 
SIR? 

A. AS I UNDERSTAND IT, YES. 

Q. THE SMOKE FROM AN ECLIPSE CIGARETTE HAS 


SIGNIFICANTLY DECREASED LEVELS OF NITROSAMINES, POLYCYCLIC 
AROMATIC HYDROCARBONS AND OTHER CHEMICALS; IS THAT CORRECT, 
SIR? 


A. THAT'S CORRECT. 

Q. LET ME TALK TO YOU ABOUT NITROSAMINES FOR JUST A 
MINUTE. 


WHEN YOU AND MS. CHABER WERE LISTING THE 
COMPOUNDS THAT YOU BELIEVE TO BE IMPORTANT TO REDUCE OR 
ELIMINATE FROM CIGARETTE SMOKE, NITROSAMINES WAS THE TOP OF 
YOUR LIST CORRECT; SIR? 

A. THAT IS CORRECT. 

Q. AND AM I CORRECT, SIR, THAT YOU BELIEVE THAT IT 
WOULD BE VERY IMPORTANT IF THE COMPANIES WOULD BE ABLE TO 
FIND A WAY TO DECREASE THE LEVEL OF NITROSAMINES IN 
CIGARETTE SMOKE? 

A. THAT IS MY OPINION, THAT NITROSAMINES SHOULD BE 
VIRTUALLY ELIMINATED. 

Q. AND DURING YOUR DIRECT EXAMINATION, I BELIEVE YOU 
TALKED ABOUT THE TWO OR THREE METHODS IN WHICH NITROSAMINES 
ARE GENERATED IN CIGARETTE SMOKE. 

DO YOU RECALL THAT? 

A. YES, I DO. 

Q. NOW, WHEN TOBACCO IS FIRST HARVESTED FROM THE 
FIELD, IT'S KNOWN AS GREEN TOBACCO, ISN'T IT, SIR? 

A. YES. 

Q. AND AM I CORRECT THAT GREEN TOBACCO HAS 
RELATIVELY LOW LEVELS OF NITROSAMINES? 

A. THAT IS CORRECT. 


Q. INCLUDING THE TOBACCO-SPECIFIC NITROSAMINES THAT 
YOU TALKED ABOUT? 

A. THERE THEY ARE, BUT THEY ARE LOWER THEN THEY ARE 
AFTER THEY ARE CURED. 

Q. THAT'S WHAT I WANT TO TALK ABOUT. 

WHEN THE TOBACCO IS HARVESTED, ONE OF THE THINGS 
THAT THE FARMERS HAVE TO DO IS DRY OR CURE THE TOBACCO; IS 
THAT CORRECT, SIR? 

A. THAT'S CORRECT. 

Q. AND ALTHOUGH IT IS NOT THE ONLY PROCESS THAT 
RESULTS IN AN INCREASED LEVEL OF NITROSAMINES, THE DRYING OR 
CURING PROCESS IS ONE OF THE PROCESSES THAT RESULTS IN AN 
INCREASE IN NITROSAMINES; CORRECT? 

A. THE DRYING AND CURING. 

THERE'S ANOTHER CLASS OF TOBACCO THAT ARE 
FERMENTED AS OPPOSED TO DRIED OR CURED. 

Q. AT LEAST WITH THE RESPECT TO THE TOBACCOS THAT 
WERE DRIED OR CURED, THAT PROCESS RESULTS IN AN INCREASE IN 
NITROSAMINES, CORRECT, SIR? 
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20 A. THAT IS CORRECT. 

21 Q. NOW, ONE OF THE WAYS THAT ONE COULD REDUCE THE 

22 LEVELS OF THESE VERY IMPORTANT COMPOUNDS, THAT IS, 

23 NITROSAMINES IN CIGARETTE SMOKE, WOULD BE TO AFFECT THE 

24 FORMATION OF THOSE COMPOUNDS DURING THIS DRYING OR CURING 

25 PROCESS; IS THAT CORRECT, SIR? 

26 A. THAT IS CORRECT. 

27 Q. AND AM I ALSO CORRECT, SIR, THAT SCIENTISTS AT 

28 R.J. REYNOLDS HAVE CONDUCTED RESEARCH OVER THE PAST FEW 
2686 

1 YEARS AND FOUND THAT CERTAIN OF THE TECHNIQUES THAT CAN BE 

2 USED TO DRY OR CURE TOBACCO RESULT IN A DECREASED LEVEL OF 

3 NITROSAMINES COMPARED TO OTHER TECHNIQUES? 

4 A. SCIENTISTS AT R.J. REYNOLDS AND PHILIP MORRIS, 

5 ACTUALLY. 

6 Q. OKAY. IN FACT, AS THOSE SCIENTISTS WERE 

7 CONDUCTING THAT RESEARCH AND LEARNING THAT YOU COULD AFFECT 

8 THE DRYING OR CURING PROCESS TO DECREASE NITROSAMINES, THAT 

9 INFORMATION WAS SHARED WITH BOTH THE OTHER CIGARETTE 

10 MANUFACTURERS AND WITH THE PUBLIC HEALTH COMMUNITY; IS THAT 

11 CORRECT, SIR? 

12 A. THAT IS CORRECT. 

13 Q. BUT THE COMPANIES DID MORE THAN THAT, DIDN'T 

14 THEY, SIR? 

15 A. GENERALLY, YES. 

16 Q. YOU KNOW THAT, FOR EXAMPLE, R.J. REYNOLDS HAS 

17 BEEN ATTEMPTING TO HELP FARMERS IMPLEMENT DIFFERENT DRYING 

18 OR CURING PRACTICES SO THAT THE TOBACCO THAT RESULTS WILL 

19 HAVE DECREASED LEVELS OF NITROSAMINES, DON'T YOU, SIR? 

20 A. THAT'S WHAT YOU ARE REFERRING TO. YES. 

21 Q. IN FACT, YOU KNOW THAT R.J. REYNOLDS HAS GONE AND 

22 PURCHASED THE TYPE OF EQUIPMENT THAT FARMERS COULD USE IN 

23 THEIR BARNS TO IMPLEMENT A DRYING OR CURING PROCESS THAT 

24 WOULD RESULT IN DECREASED NITROSAMINES, DON'T YOU, SIR? 

25 A. THAT'S CORRECT. 

26 Q. AND YOU KNOW THAT R.J. REYNOLDS HAS GIVEN THAT 

27 EQUIPMENT TO FARMERS SO THAT THEY COULD USE THIS PROCESS TO 

28 RESULT IN DECREASED NITROSAMINES, DON'T YOU, SIR? 

2687 

1 A. RIGHT. I DIDN'T KNOW IT WAS GIVEN, BUT I KNEW 

2 RESEARCH WAS DONE. 

3 Q. DID YOU KNOW THAT R.J. REYNOLDS HAS ALSO PROVIDED 

4 FARMERS WITH OTHER TYPES OF FINANCIAL ASSISTANCE TO 

5 IMPLEMENT THIS DIFFERENT APPROACH TO DRYING OR CURING 

6 TOBACCO THAT WOULD RESULT IN DECREASED NITROSAMINES? 

7 A. YES. 

8 Q. YOU BELIEVE THAT THIS IS POTENTIALLY A VERY 

9 IMPORTANT STEP IN ALTERING THE DESIGN OF CIGARETTES, DON'T 

10 YOU, SIR? 

11 A. IT IS MY OPINION THAT IT WOULD HELP, YES. 

12 Q. YOU BELIEVE THAT THIS MAY BE AN APPROACH THAT 

13 COULD RESULT IN A SAFER CIGARETTE, DON'T YOU, SIR? 

14 A. IT IS MY OPINION THAT IT WOULD BE A SAFER 

15 CIGARETTE. 

16 Q. YOU TALKED ABOUT ANOTHER ISSUE, AND THAT'S THE 

17 ISSUE OF ADDITIVES. 

18 SIR, IT'S NOT YOUR TESTIMONY, IS IT, THAT A 

19 CIGARETTE WITH NO ADDITIVES WOULD BE A SAFE CIGARETTE? 

20 A. I DON'T THINK I'VE EVER SAID THAT THAT WOULD BE A 

21 SAFE CIGARETTE. 

22 Q. THAT'S BECAUSE TOBACCO ITSELF IS INHERENTLY 

23 BIOLOGICALLY ACTIVE, ISN'T IT, SIR? 

24 A. ANYTHING YOU BURN AND INHALE IS GOING TO PRODUCE 
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25 COMPOUNDS WHICH CAN BE CARCINOGENIC. 

26 Q. NONETHELESS, I BELIEVE IT IS YOUR TESTIMONY THAT 

27 THE COMPANIES SHOULD REDUCE OR ELIMINATE THE USE OF 

28 ADDITIVES IN THEIR STANDARD PRODUCTS; IS THAT CORRECT, SIR? 
2688 

1 A. MY TESTIMONY IS THAT THEY SHOULD ONLY USE 

2 ADDITIVES WHICH HAVE BEEN TESTED SEPARATELY, TESTED IN 

3 COMBINATION WITH TOBACCO, TESTED FOR BOTH THEIR COMBUSTION 

4 AND PYROLYSIS PRODUCTS SEPARATELY AND IN CONNECTION WITH 

5 TOBACCO BEFORE THEY USE THEM IN A CIGARETTE PRODUCT. 

6 Q. SIR, ISN'T IT CORRECT THAT R.J. REYNOLDS IS 

7 CURRENTLY MARKETING A BRAND OF CIGARETTES IN WHICH NO 

8 ADDITIVES ARE USED? 

9 A. I CANNOT COME TO THAT CONCLUSION. 

10 Q. YOU KNOW THAT R.J. REYNOLDS HAS ALTERED ITS 

11 WINSTON CIGARETTE PRODUCT TO REDUCE OR ELIMINATE THE 

12 ADDITIVES USED IN THAT PRODUCT, DON'T YOU? 

13 A. WELL, I THINK SOMETHING IMPORTANT YOU JUST SAID. 

14 I THINK THEY HAVE REDUCED THEM. I DON'T THINK THEY'VE 

15 ELIMINATED ADDITIVES. 

16 Q. WINSTON AT ONE TIME WAS THE NO. 1 SELLING 

17 CIGARETTE IN THE UNITED STATES, WASN'T IT, SIR? 

18 A. THAT IS CORRECT. 

19 Q. HAVE YOU CONDUCTED CHEMICAL TESTS ON WINSTON 

20 CIGARETTES TO DETERMINE WHETHER OR NOT THERE ARE ADDITIVES 

21 STILL BEING USED? 

22 A. JUST BY LOOKING AT IT, I BELIEVE THERE ARE 

23 ADDITIVES STILL BEING USED. 

24 Q. MY QUESTION IS: HAVE YOU CONDUCTED CHEMICAL 

25 ANALYSES TO DETERMINE WHETHER OR NOT ADDITIVES ARE STILL 

26 BEING USED IN WINSTON CIGARETTES? 

27 A. NO, I HAVEN'T. 

28 Q. LET ME TALK TO YOU ABOUT ANOTHER SUBJECT, AND 
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1 THAT'S THE SUBJECT OF NICOTINE MANIPULATION THAT YOU TALKED 

2 ABOUT SOME DURING BOTH YOUR DIRECT AND YOUR FIRST 

3 CROSS-EXAMINATION, DIDN'T YOU, SIR? 

4 A. I DID. 

5 Q. AM I CORRECT THAT YOU BELIEVE THAT THE 

6 MANIPULATION OF NICOTINE IS ONE OF THE TECHNIQUES THAT THE 

7 COMPANIES CAN USE TO MAKE SAFER CIGARETTES? 

8 A. IT IS MY OPINION THAT THE MANIPULATION OF 

9 NICOTINE WAS USED WITH THE INTENT OF MAKING A SAFER 

10 CIGARETTE. 

11 Q. AND YOU BELIEVE THAT THE TECHNIQUE CAN BE USED TO 

12 MAKE SAFER CIGARETTES, DON'T YOU, SIR? 

13 A. IT'S MY OPINION THAT THAT WAS A GOOD THING TO DO. 

14 Q. THAT'S BECAUSE YOU BELIEVE THAT IT CAN BE USED TO 

15 ALTER THE TAR-TO-NICOTINE RATIO THAT YOU DISCUSSED 

16 YESTERDAY; CORRECT, SIR? 

17 A. THAT'S CORRECT. 

18 Q. AS TOBACCO COMES IN FROM THE FIELD, THE RATIO OF 

19 TAR-TO-NICOTINE THAT THE SMOKE YIELDS IS USUALLY 

20 APPROXIMATELY 10 TO 12-TO-l; IS THAT CORRECT, SIR? 

21 A. THAT'S CORRECT. 

22 Q. AND WHAT YOU THINK THE COMPANIES SHOULD ATTEMPT 

23 TO DO IS DECREASE THIS NUMBER TO 5-TO-l OR 3-TO-l OR EVEN 

24 LOWER, IF THEY CAN DO IT; IS THAT CORRECT, SIR? 

25 A. IF THEY COULD AND AT THE SAME TIME REDUCE THE 

26 TAR. THE RATIO IS IMPORTANT AS WELL AS THE ABSOLUTE 

27 NUMBERS. 

28 Q. SO THERE WOULD BE A COUPLE OF DIFFERENT 

2690 
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1 APPROACHES THEY COULD USE IN ATTEMPTING TO ACHIEVE THESE 

2 RATIOS; CORRECT, SIR? 

3 A. MANY DIFFERENT APPROACHES. 

4 Q. ONE SET OF APPROACHES COULD FOCUS ON REDUCING THE 

5 TAR PRIMARILY; CORRECT, SIR? 

6 A. CORRECT. 

7 Q. YOU COULD ALSO — IN ADDITION TO REDUCING THE 

8 TAR, YOU COULD ATTEMPT TO INCREASE THE NICOTINE; IS THAT 

9 CORRECT, SIR? 

10 A. THAT'S CORRECT. 

11 Q. YOU MIGHT EVEN — YOU MIGHT EVEN UTILIZE A 

12 TECHNIQUE WHERE YOU TOOK ALL OF THE ALKALOIDS OUT OF TOBACCO 

13 AND PUT THE NICOTINE BACK INTO THE CIGARETTE PRODUCT WITHOUT 

14 THE OTHER ALKALOIDS; IS THAT CORRECT, SIR? 

15 A. THAT IS CORRECT. 

16 Q. AND YOU BELIEVE THAT THAT'S A TECHNIQUE THAT 

17 MIGHT RESULT IN A CIGARETTE PRODUCT THAT COULD BE SAFER? 

18 A. I DO. 

19 Q. I BELIEVE YOU ALSO TOLD US THAT YOU WOULD BE IN 

20 FAVOR OF THE COMPANY'S USING GENETICALLY ALTERED TOBACCO 

21 THAT WOULD ASSIST THEM IN CHANGING THIS TAR-NICOTINE RATIO; 

22 IS THAT CORRECT? 

23 A. EITHER GENETICALLY ALTERED OR GENETICALLY 

24 SELECTED, WHICH ARE TWO SIDES OF THE COIN. THEY DON'T HAVE 

25 TO BE GENETICALLY ENGINEERED. 

26 YOU CAN DO IT BY SELECTING THE STRAINS THAT HAVE 

27 THE PROPERTIES THAT YOU WANT, INTERBREEDING THOSE WITH 

28 EXISTING STRAINS. 

2691 

1 Q. SIR, YOU BELIEVE THAT THE MANIPULATION OF 

2 NICOTINE LEVELS IN CIGARETTE SMOKE CAN BE A TECHNIQUE THAT 

3 COULD BE USED TO MAKE CIGARETTES SAFER, DON'T YOU? 

4 A. IT IS MY OPINION THAT IT WAS USED IN ATTEMPTING 

5 TO MAKE CIGARETTES SAFER. 

6 Q. YOU BELIEVE THAT'S A GOOD THING? 

7 A. THAT'S MY OPINION, YES. 

8 Q. YESTERDAY, MR. HARDY ASKED YOU SOME QUESTIONS 

9 ABOUT A SCIENTIFIC PUBLICATION WHO THE FIRST AUTHOR WAS A 

10 SCIENTIST NAMED STEELE AND THE PUBLICATION WAS TITLED "A 

11 COMPARISON OF THE MUTAGENICITY OF MAINSTREAM CIGARETTE SMOKE 

12 CONDENSATES FROM A REPRESENTATIVE SAMPLE OF THE U.S. 

13 CIGARETTE MARKET WITH A KENTUCKY REFERENCE CIGARETTE K1R4F." 

14 DO YOU RECALL THAT? 

15 A. YES, I DO. 

16 Q. I BELIEVE, SIR, THAT YOU TESTIFIED THAT THIS 

17 PUBLICATION REPRESENTED A STEP IN THE RIGHT DIRECTION IN THE 

18 WAY THAT THE COMPANIES SHOULD BE TESTING THEIR CIGARETTE 

19 PRODUCTS; IS THAT CORRECT? 

20 A. I DID. 

21 Q. WHAT I DON'T THINK WAS MENTIONED IS THAT THIS IS 

22 A PUBLICATION THAT REPORTS ON A STUDY THAT WAS DONE BY 

23 SCIENTISTS AT THE R.J. REYNOLDS TOBACCO COMPANY; IS THAT 

24 CORRECT, SIR? 

25 A. IT IS CORRECT. 

26 Q. WHILE WE ARE ON THE SUBJECT OF THE BIOLOGICAL 

27 TESTING OF CIGARETTE PRODUCTS, SIR, DO YOU RECALL YESTERDAY 

28 WHEN YOU TOLD MR. HARDY THAT YOU BELIEVE THAT THE COMPANIES 

2692 

1 SHOULD REALLY USE A BATTERY OF TESTS TO ASSESS THE 

2 BIOLOGICAL ACTIVITY OF CIGARETTE SMOKE? 

3 A. THAT IS MY OPINION, YES. 

4 Q. AND YOU BELIEVE THAT BECAUSE — I THINK YOU TOLD 

5 THE JURY THAT CERTAIN INDIVIDUAL TESTS MIGHT GIVE YOU 
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INCONSISTENT RESULTS AND THAT YOU REALLY NEED A BATTERY OF 
TESTS TO MORE APPROPRIATELY ASSESS THE BIOLOGICAL ACTIVITY? 

A. THAT IS CORRECT. THE PURPOSE OF THE TESTS IS TO 
TRY AND PREDICT WHAT WILL HAPPEN IN HUMANS. 

AND IT'S VERY DIFFICULT TO FIND AN ANIMAL OR A 
MICROBE MODEL THAT IN ONE TEST ALONE WILL TELL YOU WHAT WILL 
HAPPEN IN HUMANS. 

BUT BY USING A BATTERY OF TESTS OVER A LONG 
PERIOD OF TIME, YOU CAN, IN FACT, SELECT THOSE PARTS OF THE 
TESTS THAT RELATE TO HUMANS. 

Q. SIR, THERE IS NO STANDARD AGREED UPON BATTERY OF 
TESTS THAT THE CIGARETTE MANUFACTURERS SHOULD USE TO TEST 
THEIR PRODUCTS, IS THERE? 

A. IN MY OPINION, AS I'VE SEEN IT, EACH COMPANY 
SEEMS TO HAVE ITS OWN LIST OF FIVE, SIX OR SEVEN TESTS THAT 
THEY USE. 

Q. LET ME ASK THE QUESTION THIS WAY. 

NO FEDERAL OR STATE GOVERNMENTAL HEALTH AGENCY 
HAS ESTABLISHED A BATTERY OF TESTS THAT THEY RECOMMEND THE 
COMPANIES USE TO ASSESS THE BIOLOGICAL ACTIVITY OF CIGARETTE 
SMOKE, HAVE THEY? 

A. THAT IS CORRECT. 

Q. DO YOU KNOW WHO — DO YOU KNOW THE IDENTITY OF 

THE SCIENTIST AT R.J. REYNOLDS THAT'S IN CHARGE OF 
BIOLOGICAL TESTING AND PRODUCT EVALUATION? 

A. NO, I HAVEN'T SEEN ANY ORGANIZATION CHART. 

Q. DO YOU KNOW WHO DR. DON DEBETHIZY IS? 

A. I HAVE JUST SEEN THE NAME. 

Q. WHEN YOU WERE TALKING ABOUT BIOLOGICAL TESTING, I 
BELIEVE YOU INDICATED THAT YOU THINK THAT THE COMPANIES 
SHOULD USE WHOLE SMOKE TO CONDUCT THE BIOLOGICAL TESTING; IS 
THAT CORRECT, SIR? 

A. WELL, WHOLE PRODUCT. THEY SHOULD USE THE 
PRODUCTS AS SOLD, AND THEY SHOULD USE THE ENTIRE CONDENSATE 
FROM THE CIGARETTE, YES. 

Q. IN THE PAST, YOU HAVE DESCRIBED THAT AS WHOLE 
SMOKE, HAVEN'T YOU? 

A. YES. 

Q. SIR, ISN'T IT CORRECT THAT THE R.J. REYNOLDS 
TOBACCO COMPANY HAS DEVELOPED A TECHNIQUE THAT CAN BE USED 
TO UTILIZE WHOLE SMOKE IN CERTAIN TYPES OF BIOLOGICAL TESTS? 

A. YES. 

Q. DO YOU KNOW THE NAME OF THAT TECHNIQUE? 

A. NO. 

Q. HAVE YOU EVER HEARD OF A TECHNIQUE ABBREVIATED AS 
CSET, C-S-E-T? 

A. YES. 

Q. AND THAT STANDS FOR CELLULAR SMOKE EXPOSURE 
TECHNIQUE? 

A. YES. I HAVE HEARD OF IT, YES. 

Q. AND THAT'S A TECHNIQUE THAT WAS DEVELOPED BY 

SCIENTISTS AT THE R.J. REYNOLDS TOBACCO COMPANY; CORRECT, 
SIR? 

A. YES. 

Q. AND THAT'S A TECHNIQUE THAT ALLOWS THE COMPANY TO 
USE WHOLE SMOKE CONDENSATE IN CERTAIN TYPES OF BIOLOGICAL 
TESTING; CORRECT, SIR? 

A. THAT'S CORRECT. 

Q. AND YOU KNOW THAT THE COMPANY HAS BEEN TESTING 
PRODUCTS UTILIZING THIS TECHNIQUE AND PUBLISHING THOSE 
RESULTS IN THE LITERATURE, DON'T YOU, SIR? 
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A. YES, AS LONG AS WE DON'T CONFUSE WHOLE SMOKE WITH 
WHOLE PRODUCT. 

Q. ONE MORE TOPIC, DR. FARONE. I WANT TO ASK YOU 
SOME QUESTIONS ABOUT CAMEL CIGARETTES SPECIFICALLY THAT I 
HAVEN'T ASKED YOU IN THIS MANNER BEFORE. 

AND I WANT TO ASK THEM OF YOU IN THE CONTEXT OF 
THE CIGARETTE DESIGN TECHNIQUES THAT YOU AND MR. HARDY 
TALKED ABOUT YESTERDAY. OKAY? 

A. OKAY. 

Q. SIR, ISN'T IT TRUE THAT EVERY CAMEL LIGHT 100 
CIGARETTE THAT MRS. WHITELEY EVER SMOKED HAD A CELLULOSE 
ACETATE FILTER ON THE PRODUCT? 

A. I DON'T KNOW. 

Q. YOU DON'T KNOW. 

ISN'T IT TRUE THAT EVERY CAMEL LIGHT 100 
CIGARETTE THAT MRS. WHITELEY EVER SMOKED WAS AIR-VENTILATED, 
USING BOTH FILTER VENTILATION AND POROUS PAPER? 

A. WHICH CIGARETTE AGAIN? 

Q. THIS IS CAMEL LIGHT 100. 

A. PROBABLY. MOST PROBABLY. I DON'T KNOW OF ANY — 
SEE, IT CHANGED OVER THE YEARS. I DON'T KNOW ALL THE DESIGN 
CHANGES. 

BUT MY UNDERSTANDING OF THAT DESIGN WOULD BE 
CONSISTENT WITH WHAT YOU JUST SAID. 

Q. DO YOU KNOW WHEN CAMEL LIGHT 100 CIGARETTES WERE 
INTRODUCED? 

A. I DON'T RECALL. 

Q. ISN'T IT TRUE THAT EVERY CAMEL LIGHT 100 
CIGARETTE THAT MRS. WHITELEY EVER SMOKED INCLUDED 
RECONSTITUTED TOBACCO? 

A. MOST PROBABLY. 

Q. ISN'T IT ALSO TRUE THAT EVERY CAMEL LIGHT 100 
CIGARETTE THAT MRS. WHITELEY EVER SMOKED INCLUDED EXPANDED 
TOBACCO? 

A. MOST PROBABLY. 

Q. THE DELIVERY OF TAR AND NICOTINE FROM CAMEL 
CIGARETTES HAS CHANGED DRAMATICALLY SINCE THE EARLY 1950S, 
HASN'T IT, SIR? 

A. YES, IT HAS. 

Q. IN THE 1950S, R.J. REYNOLDS WAS MARKETING AN 
UNFILTERED CAMEL CIGARETTE PRODUCT; CORRECT, SIR? 

A. YES. 

Q. AND ISN'T IT CORRECT THAT THAT CIGARETTE 
DELIVERED ABOUT 38 MILLIGRAMS OF TAR? 

A. ABOUT THAT, YES. 

Q. BY THE 1970S, WHEN MRS. WHITELEY SMOKED HER FIRST 

UNFILTERED CAMEL, ISN'T IT CORRECT THAT THE TAR DELIVERY OF 
THE CAMEL UNFILTERED PRODUCT HAD DROPPED TO ABOUT 26 
MILLIGRAMS OF TAR? 

A. YOU'RE TALKING ABOUT HERE ABOUT FTC TAR NUMBERS? 

Q. YES, FTC. 

A. RESTRICTED JUST TO THAT? 

Q. YES. 

YOU AGREE THAT IT HAD DROPPED TO ABOUT 26 


9 MILLIGRAMS? 


10 

A. 

IN THE FTC NUMBERS, 

YES . 


11 

Q. 

BUT YOU KNOW THAT THIS UNFILTERED CAMEL THAT MRS. 

12 

WHITELEY 

SMOKED SOME OF IN THE 

1970S NEVER 

REALLY BECAME HER 

13 

REGULAR 

BRAND OF CIGARETTE, DID 

IT, SIR? 


14 

A. 

I DON'T KNOW THAT. 



15 

Q. 

NOW, IN ABOUT 1984, 

CAMEL LIGHT 

100S DID BECOME 
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MRS. WHITELEY'S REGULAR BRAND OF CIGARETTE; CORRECT, SIR? 

A. I DON'T KNOW THAT. 

Q. LET ME ASK YOU THIS QUESTION THEN: AM I CORRECT, 
SIR, THAT THE CAMEL LIGHT 100 CIGARETTE PRODUCT THAT WAS ON 
THE MARKET IN 1984 DELIVERED ABOUT 8 MILLIGRAMS OF TAR — 
EXCUSE ME. I MISSPOKE. I DON'T WANT TO MISLEAD YOU — 

ABOUT 11 MILLIGRAMS OF TAR? 

A. 1984? 

Q. YES, SIR. 

A. ABOUT RIGHT, YES. 

Q. NOW, IN THE 1990S, R.J. REYNOLDS INTRODUCED A 
CAMEL ULTRALIGHT PRODUCT; IS THAT CORRECT, SIR? 

A. THAT'S CORRECT. 

Q. AND THE CAMEL ULTRALIGHT PRODUCT THAT WAS ON 
MARKET AND AVAILABLE TO MRS. WHITELEY IN THE 1990S DELIVERS 
ABOUT 5 MILLIGRAMS OF TAR, DOESN'T IT, SIR? 

A. I BELIEVE SO. 

Q. THIS DECREASE IN TAR IN CAMEL CIGARETTE PRODUCTS 
AS MEASURED BY THE FTC METHODS HAS RESULTED DUE TO THE TYPES 
OF TECHNIQUES THAT YOU AND I HAVE BEEN TALKING ABOUT, SUCH 
AS RECONSTITUTED TOBACCO, EXPANDED TOBACCO AND AIR DILUTION; 
IS THAT CORRECT, SIR? 

A. THAT IS CORRECT. 

MR. FURR: THANK YOU, DR. FARONE. THOSE ARE ALL 

THE QUESTIONS I HAVE NOW. 

THE COURT: MR. ROSSE, DO YOU HAVE ANY 

QUESTIONS? 

MR. ROSSE: NO. 

THE COURT: MS. CHABER. 

REDIRECT EXAMINATION 

BY MS. CHABER: Q. GOOD MORNING, DR. FARONE. 

A. GOOD MORNING. 

Q. LET'S JUST START WITH THIS LAST CHART. 

DOES THIS DECREASE IN TAR NUMBERS RESULT IN A 
DECREASE IN CANCER? 

A. APPARENTLY NOT. 

Q. AND WHY DO YOU SAY THAT? 

A. THERE'S NO TEST INFORMATION WHICH WOULD SHOW THAT 
THAT IS IN FACT THE CASE. 

IN ORDER TO KNOW THAT THAT WAS IN FACT THE CASE, 

YOU'D HAVE TO TEST THE UNFILTERED PRODUCT AGAINST THE 
FILTERED PRODUCTS IN SOME TYPES OF BIOLOGICAL TESTS, OR YOU 
HAVE TO HAVE HUMAN EPIDEMIOLOGICAL EXPERIENCE TO BE ABLE TO 
COME TO THAT CONCLUSION. 

ALL OF THE DATA THAT WE HAVE SUGGESTS THAT IT 
DOESN'T MAKE A DIFFERENCE. 

Q. DOCTOR, YESTERDAY, YOU WERE ASKED, AND I BELIEVE 
AGAIN TODAY BY MR. FURR, ABOUT THIS STEELE STUDY. 

IT'S DEFENDANTS' EXHIBIT 3852. 


10 A. YES. 

11 Q. DO YOU RECALL THAT? DO YOU HAVE A COPY UP THERE? 

12 A. NO, I DON'T. 

13 Q. AND THIS WAS THE STUDY THAT WAS JUST REFERENCED 

14 BY MR. FURR, BUT GOES BACK TO THE QUESTIONING BY MR. HARDY; 

15 CORRECT? 

16 A. THAT'S CORRECT. 

17 Q. AND I BELIEVE THAT MR. HARDY ASKED YOU ABOUT ALL 

18 OF THESE DIFFERENT METHODOLOGIES TO MAKE CIGARETTES SAFER? 

19 A. THAT'S CORRECT. 

20 Q. IF THE STEELE STUDY PERFORMED BY R.J. REYNOLDS 
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21 

AND PUBLISHED IN — WHAT, 1994? IS THAT THE 

PUBLICATION 

22 

DATE? 



23 

A. 

YES . 


24 

Q. 

'95, ACTUALLY, IS THE PUBLICATION 

DATE AT THE 

25 

TOP? 



26 

A. 

YES, IT WAS RECEIVED IN JULY OF ' 

94 AND PUBLISHED 

27 

IN '95. 



28 

Q. 

IF WE ACCEPT THIS DOCUMENT AS TRUE, THAT THERE IS 

2699 





1 NO DIFFERENCE BETWEEN THE CIGARETTES, DOES IT MEAN THAT NO 

2 PROGRESS HAS BEEN MADE WHATSOEVER? 

3 A. THAT WOULD SEEM TO BE THE CASE. THIS TEST USED 

4 NONFILTERED CIGARETTES, IT USED FILTERED CIGARETTES, IT USED 

5 CIGARETTES OF DIFFERENT LENGTHS AND DIFFERENT DELIVERIES, 

6 WITH ALL OF THOSE DIFFERENT KINDS OF TECHNIQUES APPLYING TO 

7 IT, AND YET, ACCORDING TO THIS DOCUMENT, THERE IS NO 

8 DIFFERENCE AMONG THESE PRODUCTS. 

9 Q. SO ACCORDING TO THE R.J. REYNOLDS COMPANY, IN A 

10 DOCUMENT THAT THEY PUBLISHED IN 1995, ALL OF THE CIGARETTES 

11 WITH THESE DIFFERING AMOUNTS OF TAR THAT WERE JUST PUT UP 

12 THERE ARE EQUALLY AS BAD? 

13 A. THAT'S CORRECT. 

14 Q. THIS IS THE REASON WHY YOU FELT IT WAS ABSOLUTELY 

15 IMPERATIVE THAT A CIGARETTE COMPANY DO WHOLE PRODUCT 

16 TESTING, TO DETERMINE IF THE THINGS THAT ARE LISTED HERE — 

17 THE FILTRATION, THE POROUS PAPER, THE RECONSTITUTED TOBACCO, 

18 THE FILTER VENTILATION, THE EXPANDED TOBACCO, THE REDUCED 

19 TEMPERATURE — IF THOSE THINGS MAKE A DIFFERENCE WHEN IT 

20 COMES TO PEOPLE GETTING SICK FROM CIGARETTES? 

21 A. THAT'S THE IDEA, YES. 

22 Q. AND YOU DISTINGUISHED A FEW MOMENTS AGO BETWEEN 

23 WHOLE PRODUCT TESTING AND WHOLE SMOKE TESTING. 

24 WHAT IS THE CONFUSION THERE? 

25 A. WELL, "WHOLE PRODUCT" MEANS THE PRODUCT AS SOLD. 

26 AND "WHOLE SMOKE" MEANS WHEN YOU LOOK AT SMOKE, 

27 THERE'S FOUR COMPONENTS, MAINSTREAM, SIDESTREAM, GAS AND 

28 PARTICULATE. 

2700 

1 AND FOR MAINSTREAM SMOKE, WE WANT BE SURE THAT WE 

2 GET BOTH THE GAS AND THE PARTICULATE. THAT'S THE WHOLE 

3 SMOKE, BECAUSE THE SMOKER GETS BOTH, GETS BOTH THE GAS AND 

4 THE PARTICULATE. 

5 AND WE ALSO WANT TO MAKE SURE THAT WE INCLUDE THE 

6 SIDESTREAM IN OUR TESTING BECAUSE SMOKERS SIT IN ROOMS FULL 

7 OF SMOKE, SIDESTREAM SMOKE. 

8 SO THEY ARE EXPOSED BOTH TO THE MAINSTREAM, THE 

9 SIDESTREAM, THE PARTICULATE AND THE GAS FROM BOTH OF THOSE 

10 THINGS. 

11 Q. NOW, THE TECHNIQUE THAT WAS USED IN THIS 1995 

12 ARTICLE BY THE R.J. REYNOLDS TOBACCO COMPANY SCIENTISTS, 

13 THIS IS A STUDY THAT WAS AVAILABLE BEFORE 1995? 

14 A. THE STUDY? 

15 Q. THE METHODOLOGY THAT THEY USED. 

16 A. THE METHODOLOGY IS SOMETIMES REFERRED TO AS THE 

17 AMES TEST, AND THAT WAS AVAILABLE WELL BEFORE '95. I THINK, 

18 EARLY '70S. 

19 Q. AND SINCE THE TIME THAT YOU WERE AT PHILIP MORRIS 

20 IN THE 1970S, WAS THIS AMES TEST THAT WAS USED IN THIS STUDY 

21 PUBLISHED IN 1995 AVAILABLE? 

22 A. YES. 

23 Q. AND, DOCTOR, IF THIS STUDY IS TRUE, THIS 1995 

24 R.J. REYNOLDS STUDY, THAT THESE CHANGES DON'T MAKE A 

25 DIFFERENCE, WOULD IT HAVE BEEN BETTER TO HAVE LEARNED THAT 
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IN THE 197OS THAN TO HAVE WAITED UNTIL 1995 TO LEARN THAT? 

A. MUCH BETTER. 

Q. AND WHY? 

A. BECAUSE THEN YOU WOULD KNOW THAT THESE CHANGES 
WEREN'T SIGNIFICANT CHANGES AND MORE NEEDED TO BE DONE, 
BIGGER CHANGES NEEDED TO BE MADE FOR THE ACTIVITY IN THESE 
TESTS TO BE REDUCED. 

Q. NOW, MR. FURR ASKED YOU ABOUT CAMEL LIGHT 100S 
AND WHETHER THEY HAD ALL OF THESE DIFFERENT PROCESSES 
AVAILABLE. 

I WENT TO ASK YOU ABOUT CAMEL LIGHTS. I'M GOING 
TO HAND YOU A CAMEL LIGHT. NOW, THESE ARE ONES PURCHASED IN 
2000, I GUESS. AND A FILTER FROM ONE. 

AND I'LL LEAVE YOU UP HERE THIS LUMILOUPE. 

THAT'S WHAT JEWELERS USE TO LOOK AT THINGS CLOSELY? 

A. THEY CAN. SCIENTISTS USE IT TOO. 

THE COURT: INCIDENTALLY, I ASSUME NOBODY IS 

ASKING THAT THESE BE MARKED. HEAR NOTHING, SO YOU CAN 
PROCEED. 

MS. CHABER: ACTUALLY, I WILL MARK — I WOULDN'T 

MIND MARKING THIS. WE HAVE MARKED A COUPLE OF OTHER 
CIGARETTES. 

THE COURT: IF YOU ARE GOING TO DO THAT, LET'S 

MARK THEM BEFORE YOU ASK THE WITNESS ABOUT THEM. 

MS. CHABER: CERTAINLY. 

THE CLERK: PLAINTIFFS' EXHIBIT 1914 

(ITEM MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 

EXHIBIT # 1914) 

THE COURT: 1914 IS A CIGARETTE? 

MS. CHABER: 1914 IS A CIGARETTE. 

AND, YOUR HONOR, I WOULD JUST REQUEST THAT WE'LL 
MARK THE FILTER TIP AND ATTACH IT TO A PIECE OF PAPER. 

I NEED TO USE IT FOR THE MOMENT. IF WE COULD DO 
THAT SUBSEQUENTLY, AND JUST REFER TO IT BY THE NUMBER, WHICH 
WOULD BE 1915; CORRECT? 

THE CLERK: 1915. 

THE COURT: 1915 IS THE FILTER TIP? 

MS. CHABER: YES. 

THE COURT: AND THEN YOU ARE GOING TO 

REASSEMBLE — 

MS. CHABER: WE ARE JUST GOING TO STICK IT ON A 

PIECE OF PAPER THAT HAS THE NUMBER 1915 ON IT. 

THE COURT: THAT'S 1915 FOR IDENTIFICATION. 

(ITEM MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 

EXHIBIT # 1915) 

MS. CHABER: Q. DR. FARONE, COULD YOU EXAMINE 
THIS CAMEL LIGHT AND THE FILTER FROM THE CAMEL LIGHTS, AND 
TELL US WHETHER IT HAS VENTILATION HOLES. 

A. (EXAMINING) 

I DON'T SEE ANY VENTILATION HOLES IN EITHER. 

FROM LOOKING AT THE OUTSIDE OR TRYING TO LOOK THROUGH THE 
PAPER THAT HAS BEEN PULLED OUT FROM AROUND THE CELLULOSE 
ACETATE, IT DOES NOT APPEAR THAT THERE ARE ANY VENTILATION 
HOLES. 

Q. AND THAT MEANS THERE WAS NO FILTER VENTILATION? 

A. THAT'S CORRECT. 
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Q. DO YOU KNOW WHAT MAKES A CAMEL LIGHT THEN, A 
CAMEL LIGHT AS OPPOSED TO A REGULAR CAMEL FILTER? 

A. WELL, AS WE DISCUSSED, THERE'S MANY WAYS OF 
REDUCING THE TAR DELIVERY. YOU CAN CHANGE THE TOBACCO. YOU 
CAN CHANGE THE EXPANDED TOBACCO MANY DIFFERENT WAYS. SO YOU 
DON'T HAVE TO HAVE VENTILATION. 

Q. THE MORE CHANGES YOU MAKE, HOWEVER, THE LESS TAR 
YOU'RE GOING TO GET? 

A. WELL, YOU CAN MAKE CHANGES TO REDUCE TAR. SO YOU 
CAN MAKE CHANGES TO INCREASE TAR. BUT THE INDUSTRY OVER THE 
LAST 50 YEARS HAS BEEN WORKING TO REDUCE TAR. 

SO THE CHANGES THAT HAVE BEEN MADE, FOR EXAMPLE, 
YOU CAN — I DON'T KNOW THE BLEND COMPOSITION OF THIS 
PARTICULAR CIGARETTE. WE COULD TAKE A FAIR STAB AT IT BY 
PULLING OUT THE TOBACCO AND LOOKING AT IT. I USED TO BE 
FAIRLY SKILLED AT BREAKING THAT UP INTO THE DIFFERENT 
COMPONENTS. IT'S BEEN A WHILE. 

BUT SO, YOU CAN HAVE A LOW-TAR DELIVERY CIGARETTE 
WITHOUT HAVING THE VENTILATION HOLES. THE VENTILATION HOLES 
ARE ONE WAY OF DOING IT. 

Q. AND THE LACK OF VENTILATION HOLES MEANS THAT 
THERE IS NOT ADDITIONAL AIR COMING IN THROUGH THE FILTER? 

A. CORRECT. THERE IS NO FILTER VENTILATION AS ON 
THAT CHART. 

SO THAT WOULD BE ONE OF THE TECHNIQUES THAT COULD 
BE USED THAT WAS NOT USED IN THIS PARTICULAR PRODUCT, OR SO 
IT APPEARS FROM EXAMINING THESE TWO EXAMPLES. 

Q. AND THESE EVER-DECLINING TAR NUMBERS HAVE NOT 
RESULTED IN THERE BEING LESS DEATHS PER YEAR OF PEOPLE FROM 
SMOKING CIGARETTES, HAS THERE? 

MR. FURR: OBJECTION. NO FOUNDATION. 

THE COURT: SUSTAINED. 

MS. CHABER: Q. NOW, YOU WERE ASKED SOME 
QUESTIONS ABOUT THE DRYING AND CURING OF TOBACCO? 

A. YES. 

Q. IS THIS SOMETHING THAT WAS JUST DISCOVERED IN 
1999 OR 2000, THAT IF YOU HEAT THE TOBACCO WHEN YOU'RE 
DRYING IT, THAT IT INCREASES THE NITROSAMINES? 

A. NO. AS I INDICATED IN MY TESTIMONY WITH 
MR. HARDY, WE HAD PROGRAMS TO STUDY THIS AT PHILIP MORRIS 
WHILE I WAS THERE UNDER MY — IN MY DIRECTORATE. 

WE WERE ALSO LOOKING IN 1978 THROUGH 1984 AT 
SIMILAR TYPES OF TECHNOLOGY. 

Q. SO 20 YEARS AGO, IT WAS POSSIBLE TO HAVE CHANGED 
THE METHODOLOGY OF THE WAY CIGARETTES WERE CURED TO LOWER 
THE AMOUNT OF NITROSAMINES IN THE TOBACCO? 

MR. FURR: OBJECTION. NO FOUNDATION. 

THE COURT: I'LL SUSTAIN, WITHOUT PREJUDICE TO 

YOUR TRYING TO LAY A FOUNDATION FOR THIS QUESTION. 

MS. CHABER: Q. YOU SAID THIS WAS SOMETHING 

THAT WAS BEING LOOKED AT WHEN YOU WERE AT PHILIP MORRIS; IS 

THAT CORRECT? 

A. THAT'S CORRECT. 

Q. AND WAS IT FEASIBLE THEN TO HAVE MADE THESE 

CHANGES IN THE DRYING OR THE CURING OF THE TOBACCO? 

A. AS A MATTER OF FACT — 

MR. HARDY: OBJECTION, YOUR HONOR. 

MR. FURR: EXCUSE ME, DOCTOR. 

OBJECTION. LACK OF FOUNDATION STILL. 

THE COURT: WELL, YOU ARE GOING TO NEED A LITTLE 

MORE OF A FOUNDATION THAN YOU HAVE SO FAR IF YOU ARE GOING 


http://legacy.library.ucsf.©du/tid/iMp§ 2 (M/(pd.findustrydocuments.ucsf.edu/docs/msjl0001 



7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2706 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2707 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


TO ASK THIS QUESTION. 

I WILL SUSTAIN WITHOUT PREJUDICE TO YOUR DOING 

IT. 

THE LAST ANSWER WAS CONCLUSORY. IT DIDN'T GIVE 
ME ENOUGH FACTUAL INFORMATION TO KNOW WHETHER THERE'S A 
FOUNDATION OR NOT. 

YOU ARE GOING TO HAVE TO PROCEED, WITHOUT 
PREJUDICE TO YOUR GOING INTO THIS. 

MS. CHABER: Q. THE ISSUE OF WHETHER OR NOT 
AIR-CURING VERSUS DRY-CURING OR HEATING THE TOBACCO, WAS 
THAT SOMETHING THAT WAS LOOKED INTO IN THE 1970S WHEN YOU 
WERE WORKING FOR PHILIP MORRIS? 

A. YES, IT WAS. 

Q. AND DID YOU LOOK AT THE ISSUE OF WHETHER OR NOT 
CHANGES COULD BE MADE OR CHOICES MADE AS TO WHICH 
METHODOLOGY OF CURING SHOULD BE USED? 

A. YES. AND WE ACTUALLY HAD EXPERIMENTS ON A FAIRLY 
GRAND SCALE TO STUDY THEM. 

I REMEMBER ONE THAT HAD SEVERAL HUNDRED POUNDS OF 
TOBACCO WHERE WE CURED IT BY DIFFERENT TECHNIQUES TO REDUCE 
NITROSAMINE AND OTHER MATERIALS. 

Q. DO YOU HAVE ANY OPINIONS AS TO WHY IT TOOK 20 

YEARS FOR CIGARETTE COMPANIES TO BE MAKING THAT CHANGE IN 
THE METHODOLOGY OF CURING? 

MR. FURR: OBJECTION. LACK OF FOUNDATION. 

THE COURT: SUSTAINED. I WILL ALLOW THE OTHER 

QUESTION THAT I SUSTAINED THE OBJECTION TO, IF YOU WANT TO 
GO BACK TO THAT ONE, BUT I WILL SUSTAIN THE OBJECTION TO 
THIS ONE. 

MS. CHABER: Q. DOCTOR, YOU WERE ASKED ABOUT 

COMPETITORS AND THE TOBACCO COMPANIES COMPETING WITH EACH 
OTHER FOR MARKET SHARE? 

A. YES. 

Q. AND THAT THERE WAS NO GETTING TOGETHER OF THE 
COMPANIES AND SHARING INFORMATION; IS THAT CORRECT? 

A. SCIENTIFIC INFORMATION. 

Q. OKAY. 

A. TECHNICAL INFORMATION. 

Q. AND WAS THERE A GETTING TOGETHER OF THE COMPANIES 
AND SHARING OTHER TYPES OF INFORMATION? 

A. YES, THERE WAS. 

Q. AND WHAT TYPE OF INFORMATION? 

A. THE BIOLOGICAL TESTING INFORMATION WAS SHARED 
BETWEEN COMPANIES. 

Q. THAT WAS SOMETHING THAT — THAT INFORMATION WAS 
EXCHANGED WHEN IT RELATED TO SAFETY AND HEALTH, BUT NOT THE 
COMPETITIVE TYPE: "OUR CIGARETTE MIGHT SELL MORE THAN 
YOURS"? 

A. THAT'S CORRECT. 

Q. AND WAS THAT INFORMATION ABOUT SAFETY AND HEALTH 

AND BIOLOGICAL TESTING MADE FREELY AVAILABLE TO THE 
SCIENTISTS WITHIN THE COMPANY? 

A. NO, IT WASN'T. 

Q. SO IF I UNDERSTAND CORRECTLY, IT WAS SHARED 
BETWEEN THE COMPANIES BUT NOT NECESSARILY WITHIN THE 
COMPANY? 

A. THAT IS CORRECT. 

Q. AND ARE YOU AWARE OF THERE BEING COMPETITION 
BETWEEN THE COMPANIES WITH RESPECT TO SAFETY OF CIGARETTES? 
A. NO. 

Q. NOW, YOU WERE ASKED IF YOU WERE PROUD OF THE WORK 


http://legacy.library.ucsf.©du/tid/iMp§ 2 (M/(pd. 1 industrydocuments.ucsf.edu/docs/msjl0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2708 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2709 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


THAT YOU WERE DOING WHEN YOU WERE AT PHILIP MORRIS. 

DO YOU RECALL THAT? 

A. YES. 

Q. AND YOU SAID YOU WERE PROUD? 

A. I AM, WAS. 

Q. WOULD YOU HAVE BEEN PROUDER IF MORE HAD BEEN 

DONE? 


A. ABSOLUTELY. 

Q. IS THAT WHY YOU WERE HOPING TO BECOME A VICE 


PRESIDENT? 

A. YES. 

Q. WHAT DID YOU THINK THAT WOULD ENABLE YOU TO DO? 

A. THAT MORE OF THE PROJECTS WOULD ACTUALLY TURN 

INTO PRODUCTS, WHICH, WHEN TESTED THE WAY I THOUGHT THEY 
SHOULD BE TESTED, WOULD PROVIDE EVIDENCE THAT WE WERE MAKING 
PROGRESS AT REDUCING THE HEALTH RISK OF THIS PRODUCT 
(INDICATING). 


Q. AND THAT WAS NOT DONE, AS FAR AS YOU KNOW? 

A. THAT'S CORRECT. 

Q. AND IF IT WAS KNOWN IN 1976, WHEN YOU JOINED OR 
WHEN YOU BECAME DIRECTOR OF APPLIED RESEARCH AT PHILIP 
MORRIS, AT LEAST ACCORDING TO WHAT WAS PUBLISHED BY 
R.J. REYNOLDS (INDICATING), THAT THERE WAS NO DIFFERENCE 
BETWEEN CIGARETTES, COULD YOUR GROUP HAVE DONE OTHER WORK? 

A. WE WOULD HAVE ACCELERATED THE TYPES OF THINGS YOU 
DO. YOU WOULD MAKE BIGGER CHANGES IN THE PRODUCTS UNTIL YOU 
BEGAN TO SEE CHANGES IN THESE TESTS. 

Q. AND YOU ARE ASSUMING THEN THAT THE TESTS WOULD, 

OF COURSE, HAVE TO HAVE BEEN DONE? 

A. YES. 

Q. AND I THINK YOU INDICATED THAT THERE IS A BATTERY 
OF TESTS THAT WOULD BE USED WITH RESPECT TO TESTING OF 
PRODUCTS? 

A. YES. 

Q. AND TESTING OF THE CONSTITUENTS? 

A. YES. AS I SAID, THERE ARE APPROXIMATELY SEVEN 
TESTS — SOMETIMES IT'S SIX OR SEVEN — BUT THERE'S SEVERAL 
IN VIVO TESTS AND SEVERAL IN VITRO TESTS, ALL OF WHICH COULD 
BE USED IN A SIMILAR MANNER AS THE RJR REPORT, WHICH IS ONLY 
ONE TYPE OF TEST TO RANK PRODUCTS AND SEE WHERE WE ARE WITH 
REGARD TO ALL OF THOSE TECHNOLOGY CHANGES THAT WE TALKED 
ABOUT OVER THE LAST TWO DAYS. 

Q. AND IN 1976, WHEN YOU BECAME DIRECTOR OF APPLIED 
RESEARCH, HAD FILTER CIGARETTES BEEN ON THE MARKET ALREADY 
APPROXIMATELY 25 YEARS? 


A. YES. 

Q. AND WOULD THAT HAVE BEEN A LENGTH OF TIME WHERE 
YOU WOULD EXPECT TO HAVE SEEN CHANGES IN THE NUMBERS OF 
PEOPLE GETTING ILL AND DYING, IF FILTER CIGARETTES MADE A 
DIFFERENCE? 

A. YES. 

Q. I SHOULD SAY — YOU DO THINK, THOUGH, THAT THERE 
ARE SOME FILTER CIGARETTES THAT COULD BE MADE THAT WOULD 
MAKE A DIFFERENCE, DON'T YOU? 

A. YES, I DO. THE TECHNOLOGY THAT WE DISCUSSED IS 
STILL GOOD TECHNOLOGY. 

THE QUESTION IS IMPLEMENTING IT IN SUCH A WAY 
THAT YOU HAVE EVIDENCE, YOU HAVE PROOF SCIENTIFICALLY THAT 
IT'S MAKING A DIFFERENCE. 

AND THAT'S BEEN THE WHOLE PROBLEM. IT'S NOT 
HAVING THAT TEST DATA AVAILABLE. 
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IF THIS IS THE ONLY EXAMPLE OF THAT TYPE OF TEST 
(INDICATING), IT'S REALLY SAD. 

IF WE HAD A LOT OF THIS FROM DIFFERENT 
TECHNIQUES, SO ON, WE MIGHT BE ABLE TO TALK ABOUT THIS IN AN 
ENTIRELY DIFFERENT WAY. 

Q. YOU WERE ASKED ABOUT YOUR FAMILY AND GETTING YOUR 
FAMILY MEMBERS TO QUIT SMOKING CIGARETTES. 

FIRST OF ALL, WHY WERE YOU TRYING TO GET YOUR 
FAMILY MEMBERS TO QUIT SMOKING CIGARETTES? 

A. WELL, WHEN I JOINED PHILIP MORRIS, OF COURSE, I 
WAS AWARE OF THE IMPLICATIONS WITH REGARD TO SMOKE WITH 
REGARD TO HEALTH. 

THE THING I DIDN'T REALIZE UNTIL I BECAME TOTALLY 
AWARE OF IT IS THE HIGH INCIDENCE AMONG SMOKERS. I MEAN, OF 
DISEASES ASSOCIATED WITH SMOKING. 

GENERALLY, BEFORE I WENT THERE, I HAD THIS SORT 
OF OPINION THAT IT WAS A SMALLER PERCENTAGE THAN IT TURNS 
OUT TO BE. 

SO WHEN I BECAME AWARE THAT, DEPENDING ON WHICH 
STUDY YOU LOOK AT, EITHER A THIRD TO A HALF OF ALL SMOKERS 
ARE GOING TO HAVE SOME TYPE OF SMOKING-RELATED DISEASE, I 
WAS CONCERNED ABOUT MY FAMILY. 

AND I TOLD THEM THIS. BECAUSE OF MY POSITION, 
THEY LISTENED TO WHAT I HAD TO SAY. AND IT TOOK THEM, OH, 
QUITE A PERIOD OF TIME, UP TO TWO YEARS, TO TOTALLY BE ABLE 
TO STOP SMOKING. 

Q. AND ESSENTIALLY, YOU HELPED THEM WEAN THEMSELVES 
OFF OF CIGARETTES OVER THIS TWO-YEAR TIME PERIOD? 

A. THAT'S CORRECT. 

Q. AND THIS WAS AFTER YOU HAD ADVISED THEM THAT 
THERE WAS A ONE IN THREE OR ONE IN TWO CHANCE OF GETTING ILL 
FROM SMOKING CIGARETTES IF THEY CONTINUED? 

A. THAT'S CORRECT. 

Q. NOW, YOU WERE ASKED A WHOLE BUNCH OF QUESTIONS 
ABOUT GOVERNMENT RESEARCH AND RESEARCH THE GOVERNMENT MAY 
HAVE STARTED AND NOT COMPLETED. 

WHEN YOU WERE AT LEVER BROTHERS, DID THE 
GOVERNMENT DO THE RESEARCH FOR YOU OR DID YOU HAVE TO PROVE 
THAT YOUR PRODUCT WAS SAFE? 

A. WE HAD TO PROVE OUR PRODUCT WAS SAFE. 

Q. DID THE CIGARETTE COMPANIES HAVE TO GET THE 
GOVERNMENT'S PERMISSION TO DO ANY FORM OF TESTING THAT THEY 
WANTED TO? 

A. NO. 

Q. YOU WERE TERMINATED IN 1984? 

A. THAT'S CORRECT. 

Q. AND THE FIRST TIME YOU BECAME INVOLVED IN 
CONSULTING WITH RESPECT TO A SAFER CIGARETTE DESIGN, WAS 
THAT 1994? 

A. I THINK IT WAS DECEMBER OF '93. SO THE BEGINNING 
OF '94. 

Q. BETWEEN THE TIME YOU WERE TERMINATED — AND BY 
THE WAY, YOU WEREN'T CONTACTED BY A LAW FIRM WITH RESPECT TO 
A LAWSUIT, WERE YOU? 

A. NO. 

Q. YOU WERE CONTACTED BY THE GOVERNMENT WITH RESPECT 
TO ISSUES THAT THEY WERE LOOKING AT? 

A. YES. 

Q. AND BETWEEN 1984 AND DECEMBER OF 1993, WHEN YOU 
WERE FIRST CONTACTED BY THE GOVERNMENT TO HELP THEM LOOK AT 
ISSUES OF CIGARETTE SAFETY AND DESIGN, DID YOU GO OUT AND DO 
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ANYTHING TO GET EVEN WITH PHILIP MORRIS FOR HAVING 
TERMINATED YOU OR ANYTHING ALONG THOSE LINES? 

A. NO, I DID NOT. 

Q. DID YOU GO AND SEEK OUT INVOLVEMENT WITH THE 
GOVERNMENT WITH RESPECT TO SAFER CIGARETTE DESIGN AND WHAT 
THE COMPANIES HAD BEEN DOING? 

A. NO, I DID NOT. 

Q. THEY CAME LOOKING FOR YOU, CORRECT? 

A. THAT'S CORRECT. 

Q. YOU DID REQUEST THE INBIFO DOCUMENTS, DID YOU 

NOT? 

A. YES. 

Q. AND INBIFO WAS WHERE YOU WERE BEING TOLD THAT 
BIOLOGICAL TESTING WAS GOING ON? 

A. BIOLOGICAL TESTING OF THE TWO TYPES, OF THE IN 
VITRO, USING ANIMALS, AND ALSO USING WHOLE PRODUCTS, BECAUSE 
THERE WAS BIOLOGICAL TESTING OF COMPONENTS IN CIGARETTES 
BEING DONE IN RICHMOND. 

SO THE INTEREST WAS IN THE WHOLE PRODUCT TESTING. 

Q. AND YOU WERE SHOWN ONE SUCH TEST RESULT; IS THAT 
CORRECT? 

A. NO. THE TEST RESULT I WAS SHOWN WAS NOT OF WHOLE 
PRODUCTS. IT WAS AN INBIFO TEST RESULT OF THE DENITRIFIED 
RECONSTITUTED LEAF. 

I WAS TOLD THAT CAME FROM INBIFO, BUT EVEN THAT 
WASN'T A WHOLE PRODUCT TEST. BUT EVEN THAT ONE WAS TO BE 
DESTROYED. 

Q. AND YOU WERE SHOWN THAT ONE, AND IT SHOWED SOME 
GOOD RESULTS, DID IT NOT? 

A. IT DID. 

Q. AND THAT WAS A PROJECT THAT WAS SUBSEQUENTLY SHUT 
DOWN, WASN'T IT, BEFORE COMPLETION? 

A. YES. 

Q. AND NO COMMERCIAL CIGARETTE CAME OUT OF THAT? 

A. AS FAR AS I KNOW, THAT'S CORRECT. 

Q. NOW, YOU WERE ASKED QUESTIONS ABOUT "DIDN'T WE 
SPEND A BILLION DOLLARS TO MAKE THIS UNCONVENTIONAL 
CIGARETTE?" I FORGET WHICH ONE IT WAS. 

PREMIER AND ECLIPSE, I GUESS. 

A. YES. 

Q. CAN YOU GIVE US AN IDEA WHAT PERCENTAGE OF TOTAL 
REVENUE $1 BILLION REPRESENTS? 

A. WELL, THE IDEA I GAVE BEFORE IS 20 CENTS A PACK 
INCREASE TO THE INDUSTRY IS ABOUT $6 BILLION. 

SO, I MEAN, IF YOU DID THAT IN ONE YEAR, OR OVER 
A COUPLE OF YEARS, YOU COULD SPEND SIX TIMES THAT MUCH 
WITHOUT AFFECTING YOUR BOTTOM LINE. 

Q. AND AT LEVER BROTHERS, WHAT PERCENTAGE OF YOUR 
TOTAL REVENUES WAS DEDICATED TO SAFETY AND HEALTH RESEARCH? 

A. WELL, MOST COMPANIES — CONSUMER PRODUCT 
COMPANIES, THAT NUMBER CAN RUN ANYWHERE FROM THREE TO FIVE 
PERCENT. IN HIGH TECHNOLOGY INDUSTRY, IT'S ABOUT 10. 

AT LEVER, DEPENDING ON WHAT PRODUCT WE WERE 
TALKING ABOUT, IT WAS ABOUT THREE TO FIVE PERCENT OF THE 
TOTAL REVENUES. 

NOW, THAT WAS A MUCH SMALLER COMPANY THAN PHILIP 
MORRIS. LEVER BROTHERS, NOT UNILEVER, WHICH WAS A 
WORLDWIDE, BIG COMPANY. 

BUT LEVER BROTHERS, WHERE I WAS, WAS A $700 
MILLION A YEAR COMPANY. AND WE SPENT ABOUT $40 MILLION A 
YEAR ON RESEARCH. 
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Q. WE KEEP REFERRING TO BIOLOGICAL ACTIVITY AND YOU 
WERE ASKED A LOT OF QUESTIONS ABOUT BIOLOGICAL ACTIVITY. 

DOES THAT MEAN CANCER CAUSATION? 

A. IT MEANS USUALLY ONE OF THREE THINGS. IT COULD 
BE FOUR. 

CARCINOGENICITY, CAUSING CANCER. 

MUTAGENICITY, CAUSING CHANGES IN CELLS WHICH 
MIGHT BE CANCEROUS OR MIGHT JUST BE TUMORIGENIC WITHOUT 
BEING CANCEROUS. 

TERATOGENICITY, WHICH IS CAUSING CHANGES DURING 
REPRODUCTION AND IT ENDS UP WITH CHANGES IN THE CELLS. 

AND THEN THE FOURTH IS JUST PLAIN TOXICITY, 
KILLING A CELL. 

CERTAIN CHEMICALS WILL JUST KILL THE CELL. AND 
OF COURSE, IF IT JUST KILLS THE CELL, THEN YOU DON'T HAVE TO 
WORRY ABOUT IT CAUSING MUTATIONS OR ANYTHING ELSE BECAUSE 
THE CELL ISN'T LIVING ANYMORE. 

SO THOSE ARE THE FOUR THINGS THAT IT CAN BE USED 

TO DENOTE. 

Q. WHILE YOU WERE WORKING AT PHILIP MORRIS, WAS IT 
PROPER PROTOCOL WITHIN THE RESEARCH DEPARTMENT TO TALK ABOUT 
SOMETHING CAUSING CANCER? 

A. NO, IT WAS NOT. 

Q. WHAT WORD WOULD YOU USE FOR CANCER? 

A. NO. WE WOULD TALK ABOUT THE BIOLOGICAL ACTIVITY 
OF THE PRODUCT AS EVIDENCED IN THESE KINDS OF REPORTS 
(INDICATING). 

AND AT THAT TIME, THIS WAS IN THE PERIOD OF 1976 

TO '84. 

Q. SO "CANCER" WASN'T A WORD THAT WAS IN THE 
VOCABULARY OR THE LEXICON? 

A. IT WAS IN THE SCIENTISTS' VOCABULARY OR LEXICON. 
IT'S NOT JUST THE KIND OF THING YOU'D PUT IN A REPORT. 

Q. YOU'D ONLY DISCUSS THE BIOLOGICAL ACTIVITY? 

A. CORRECT. 

Q. WITH RESPECT TO ALL OF THE CHANGES YOU HAD 
DISCUSSED PREVIOUSLY ON DIRECT EXAMINATION, CAN YOU GIVE US 
AN IDEA HOW MUCH MONEY IT WOULD HAVE COST TO PUT THOSE INTO 
EFFECT? 

A. WELL, SOME OF THEM WERE PUT INTO EFFECT. 

TO PUT THEM INTO EFFECT AT THEIR ULTIMATE LEVELS, 
AS I THINK I'VE INDICATED BEFORE, IT WOULD PROBABLY COST 
SEVERAL HUNDREDS OF MILLIONS OF DOLLARS. 

FOR EXAMPLE, THE NATURALLY OCCURRING 
DENITRIFICATION PROJECT, TO REMOVE THE LAST BITS OF NITRATE 
FROM THE RECONSTITUTED LEAF, THE ONE THAT TESTED SO WELL, 

THE DATA THAT DR. OSDENE SHOWED ME, THAT WAS ESTIMATED THAT 
IF WE PUT THAT CHANGE IN, IT WOULD COST ABOUT $100 MILLION, 
50 TO 100 MILLION, IN THAT RANGE. 

AND, YOU KNOW, GIVEN THAT THAT WAS SUCH A SMALL 
PERCENTAGE OF SALES, THOSE KINDS OF CHANGES SEEMED QUITE 
REASONABLE TO ME. 

Q. AND EVEN AFTER ALL OF THOSE CHANGES WERE PUT INTO 
EFFECT, WOULD YOU STILL BE OF THE OPINION THAT YOU WOULD 
NEED TO DO TESTING ON THE WHOLE PRODUCT TO SEE WHETHER OR 
NOT THEY MADE A DIFFERENCE WITH RESPECT TO CANCER AND OTHER 
DISEASES CAUSED BY SMOKING? 

A. ACTUALLY, THOSE TESTS SHOULD BE BEFORE YOU PUT IT 

INTO EFFECT. THERE IS NO POINT, IN EFFECT, OF PUTTING 
SOMETHING INTO EFFECT WHICH ISN'T GOOD ENOUGH OR DOESN'T 
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WORK. 

THE WHOLE BASIS OF PROGRESS AND SCIENCE IS TO DO 
THE KIND OF TESTING THAT DISTINGUISHES BETWEEN THINGS. IT 
TELLS YOU WHETHER THINGS ARE DIFFERENT, SO YOU CAN MAKE 
DECISIONS THAT ALLOW YOU TO HEAD IN THE DIRECTION YOU WANT 
TO GO. 

Q. DO YOU KNOW WHETHER OR NOT THE PREMIER AND THE 
ECLIPSE AND THE NEXT AND THE ACCORD, ALL THESE 
UNCONVENTIONAL CIGARETTES THAT DEFENDANTS HAVE ASKED YOU 
ABOUT ON CROSS-EXAMINATION, DO YOU KNOW WHETHER OR NOT THERE 
HAVE BEEN TESTS PERFORMED ON THE WHOLE PRODUCT TO DETERMINE 
WHETHER OR NOT THEY CAUSE DISEASE? 

A. AS I UNDERSTAND IT, THEY HAVE BEEN TESTED, AND 
THERE IS DATA AVAILABLE. I THINK IN MR. FURR'S 
CROSS-EXAMINATION, HE TALKED ABOUT THE TESTS. 

I HAVE SEEN TESTS ON PREMIER, AND I HAVE SEEN 
TESTS ON ECLIPSE. I KNOW THERE'S A TEST ON ACCORD THAT 
EXISTS WHERE THERE IS DATA THAT INDICATES THAT THOSE 
PRODUCTS HAVE BEEN TESTED. 

AND WE TALKED A LITTLE BIT ABOUT THAT YESTERDAY, 
WHAT THEY WERE TESTED AGAINST, SO THAT YOU CAN RATE THEM ON 
THE SCALE. 

IN OTHER WORDS, IF YOU PUT THEM ON THIS SCALE 
(INDICATING), WOULD THEY BE SIGNIFICANTLY DIFFERENT THAN THE 
OTHER COMPOUNDS THAT ARE ON THIS LIST OF THINGS THAT 
R.J. REYNOLDS DID IN 1995, '94? 


Q. 

AVAILABLE 

A. 

Q. 

AVAILABLE 

A. 

SEEN IT. 

Q. 

AVAILABLE 

A. 

Q. 


DO YOU KNOW WHETHER PREMIER WAS EVER MADE 
IN CALIFORNIA? 

NO, I DON'T. 

DO YOU KNOW WHETHER ECLIPSE WAS EVER MADE 
IN CALIFORNIA? 

ALL I KNOW IS, I LIVE IN CALIFORNIA AND I HAVEN'T 
I DIDN'T SEE THEM ON THE MARKET HERE. 

DO YOU KNOW WHETHER OR NOT ACCORD WAS EVER MADE 
IN CALIFORNIA? 

NO, I DON'T FOR SURE. 

AND DO YOU KNOW WHETHER NEXT WAS EVER SOLD IN 


CALIFORNIA? 

A. NO, 
MS . 


I DON'T 
CHABER: 
THE COURT: 
MR. HARDY 
THE COURT 


KNOW FOR SURE. 

I HAVE NOTHING FURTHER. 
ANYBODY ELSE? 

YES, YOUR HONOR. 

MR. HARDY. 


RECROSS-EXAMINATION 

BY MR. HARDY: Q. DR. FARONE, DID I 

UNDERSTAND YOU TO SAY THAT THE NOD PROJECT, THE NATURALLY 
OCCURRING DENITRIFICATION, WAS KILLED OR TERMINATED? 

A. IT'S MY UNDERSTANDING, YES. 

Q. NOW, IT WAS STILL GOING ON WHEN YOU LEFT, WASN'T 

IT? 

A. THAT'S CORRECT. 

Q. AND JERRY WHIDBY WAS WORKING ON IT, WASN'T HE? 

A. HE WAS THE MANAGER OF THE GROUP THAT WAS 

RESPONSIBLE FOR IT, YES. 

Q. AND SO JERRY WHIDBY WOULD PRESUMABLY BE IN A 
BETTER POSITION THAN YOU TO KNOW IF IT WAS STOPPED AND WHY 
IT WAS STOPPED; RIGHT? 

A. WELL, I'M NOT SO SURE. 

Q. YOU MAY KNOW BETTER THAN JERRY WHIDBY? 

A. I TALKED TO THE INVENTOR OF THE PROJECT. I 
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8 TALKED TO PEOPLE WHO WORKED ON THE PROJECT. 


9 

Q. 

AT PHILIP MORRIS? 


10 

A. 

YES . 


11 

Q. 

WHO ARE THOSE PEOPLE? 


12 

A. 

DR. VED MALIK. 


13 

Q. 

AND DID HE CONTINUE TO WORK ON 

THE PROJECT UNTIL 

14 

IT STOPPED? 


15 

A. 

YES . 


16 

Q. 

AND DO YOU KNOW WHETHER JERRY 

WHIDBY CONTINUED TO 

17 

WORK ON IT 

UNTIL IT STOPPED? 


18 

A. 

NO, I DON'T. 


19 

Q. 

AND DR. WHIDBY WORKED FOR YOU 

FROM ABOUT '81 TO 

20 

'84; IS THAT RIGHT? 


21 

A. 

IT MAY HAVE BEEN EVEN EARLIER 

THAN THAT, BECAUSE 

22 

HE WORKED 

IN THE COMPUTER DIVISION BEFORE 

HE BECAME MANAGER 

23 

OF BIOCHEMICAL RESEARCH. 


24 


I THINK IT WAS LIKE '79 TO '80 

. 

25 

Q. 

PERHAPS AS LONG AS MAYBE SIX YEARS, THE LAST SIX 

26 

YEARS YOU 

WERE THERE? 


27 

A. 

YES. CORRECT. 


28 

Q. 

WAS HE WORKING WITH INBIFO BEFORE YOU LEFT? 

2719 





1 A. NO. 

2 Q. YOU DON'T THINK HE HAD ANY CONTACT WITH INBIFO? 

3 A. WELL, IF HE DID, I WASN'T AWARE OF IT. 

4 WE HAD THE CONTACTS WITH FTR, AND FTR HAD 

5 CONTACTS WITH INBIFO. 

6 Q. YOU DON'T RECALL JERRY WHIDBY MAKING A TRIP TO 

7 INBIFO WHILE YOU WERE THERE? 

8 A. NO. 

9 Q. YOU JUST TESTIFIED, I BELIEVE, IF I UNDERSTOOD 

10 CORRECTLY, THAT PHILIP MORRIS USED "BIOLOGICAL ACTIVITY" AS 

11 A SORT OF CODE WORD BECAUSE THEY DIDN'T WANT TO USE WORDS 

12 LIKE "CARCINOGEN," "CANCER" OR "MUTAGENICITY." 

13 DID I UNDERSTAND THAT CORRECTLY? 

14 A. THAT'S CORRECT. 

15 Q. ISN'T IT TRUE, SIR, OTHER ORGANIZATIONS, 

16 INCLUDING THE SURGEON GENERAL, USED THAT TERM, "BIOLOGIC 

17 ACTIVITY"? 

18 A. YES. 

19 Q. AND YOU'RE NOT SUGGESTING THAT THE SURGEON 

20 GENERAL IS USING A CODE WORD, ARE YOU? 

21 A. NO. 

22 Q. AND YOU HAVE SEEN DOCUMENTS, HAVEN'T YOU, AT 

23 PHILIP MORRIS USING WORDS LIKE "CARCINOGEN"? 

24 A. OH, YES, BUT NOT REPORTS WRITTEN BY SCIENTISTS. 

25 Q. HAVE YOU SEEN HELMUT WAKEHAM'S REPORTS IN THE 

26 1960S AND REFERRALS TO CARCINOGENS IN 1961 AND 1964? 

27 A. YES, I HAVE. 

28 MR. HARDY: MAYBE I'M DONE. JUST GIVE ME ONE 

2720 

1 MINUTE, DOCTOR. 

2 THANK YOU, DOCTOR. THAT'S ALL I HAVE. 

3 THE COURT: DOES ANYBODY ELSE HAVE ANY 

4 QUESTIONS? 

5 MR. FURR: YES. 

6 THE COURT: MR. FURR. 

7 

8 RECROSS-EXAMINATION 

9 BY MR. FURR: Q. DR. FARONE, HAVE YOU READ 

10 THIS STEELE ARTICLE? 

11 A. YES. 

12 Q. HAVE YOU EXAMINED DATA IN THAT ARTICLE? 
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13 A. I HAVE. 

14 Q. DID I UNDERSTAND YOU TO SAY THIS ARTICLE 

15 DEMONSTRATED NO DIFFERENCES AMONG THE CIGARETTE PRODUCTS ON 

16 MUTAGENICITY? 

17 A. THE ARTICLE SORT OF SAYS WHAT IT SAYS, AND WE 

18 READ IT INTO THE RECORD THE CONCLUSION. AND I COULD DO THAT 

19 AGAIN. 

20 Q. OKAY. WELL, LET ME ASK YOU A FEW QUESTIONS. 

21 (WRITING ON BOARD) THIS ARTICLE EXAMINES 

22 SOMETHING CALLED MUTAGENICITY; CORRECT? 

23 A. CORRECT. 

24 Q. IT DOES SO BY USING — BY MEASURING SOMETHING 

25 CALLED REVERTANT; IS THAT CORRECT, SIR? 

26 A. CORRECT. THAT'S THE STANDARD TERMINOLOGY FOR THE 

27 AMES TEST. 

28 Q. WOULD YOU EXPLAIN TO THE JURY WHAT A REVERTANT 

2721 

1 IS. 

2 A. THE PARTICULAR ORGANISM — THE AMES TEST IS 

3 BACTERIA WHICH HAS MUTATED. AND WHEN YOU TREAT THIS WITH 

4 VARIOUS CHEMICALS, IT REVERTS BACK, IT MUTATES BACK TO ITS 

5 ORIGINAL FORM. SO THAT'S A REVERTANT. IT'S REVERSE 

6 MUTATION. 

7 SO IT'S MEASURING THE ABILITY OF THE CHEMICAL 

8 THAT YOU ARE USING OR THE CHEMICAL MIXTURES TO CAUSE THE 

9 BACTERIA TO REVERT BACK TO ITS PREVIOUS FORM. 

10 Q. IN THIS STUDY, THE SCIENTISTS AT REYNOLDS 

11 COMPARED THE K1R4F CIGARETTE TO 73 COMMERCIAL BRANDS; 

12 CORRECT? 

13 A. YES. 

14 Q. AND THEY COMPARED THE PRODUCTS IN TWO WAYS, 

15 DIDN'T THEY, SIR? THEY COMPARED THE PRODUCTS ON A 

16 MILLIGRAM-TO-MILLIGRAM BASIS; CORRECT, SIR? 

17 A. CORRECT. 

18 Q. IN OTHER WORDS, THEY WOULD TAKE A MILLIGRAM FROM 

19 ONE PRODUCT OF CONDENSATE AND COMPARE IT TO A MILLIGRAM OF 

20 CONDENSATE FROM ANOTHER PRODUCT; CORRECT? 

21 A. CORRECT. 

22 Q. BUT THEY ALSO COMPARED THEM ON A 

23 CIGARETTE-TO-CIGARETTE BASIS; CORRECT, SIR? 

24 A. THAT'S CORRECT. 

25 Q. ISN'T IT A FACT THAT ON A CIGARETTE-TO-CIGARETTE 

26 BASIS, INVESTIGATORS FOUND THAT THE LOWER-YIELD PRODUCTS HAD 

27 LOWER MUTAGENICITY THAN THE HIGH-YIELD PRODUCTS? 

28 A. IF YOU RECALL MY TESTIMONY, THE ONLY VALID TEST 

2722 

1 OF WHETHER OR NOT YOU'RE MAKING PROGRESS IS ON A 

2 MILLIGRAM-TO-MILLIGRAM BASIS. 

3 THE CIGARETTE-TO-CIGARETTE BASIS MAKES AN 

4 ASSUMPTION THAT THE FEDERAL — THAT THE FTC YIELD IS THE 

5 CORRECT EXPOSURE INDEX. 

6 AND I THINK THE INDUSTRY, IN ITS PUBLICATIONS, 

7 HAS ADMITTED THAT THAT'S NOT THE CASE. 

8 SO THE ONLY THING YOU CAN USE IS THE 

9 MILLIGRAM-TO-MILLIGRAM BASIS. 

10 Q. SIR, THEY DID THE STUDY BOTH WAYS, DIDN'T THEY? 

11 A. THEY DID. 

12 Q. AND ISN'T IT CORRECT THAT ON A 

13 CIGARETTE-TO-CIGARETTE BASIS, THESE SCIENTISTS FOUND THAT 

14 THE LOWER-YIELD PRODUCTS HAD LOWER MUTAGENICITY? 

15 A. COULD WE FIND IT IN HERE? 

16 Q. SURE. LET'S FIRST LOOK AT PAGE 187, THE FIRST 

17 COLUMN, THE SECOND FULL SENTENCE. DON'T THESE INVESTIGATORS 
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18 REPORT THAT: 

19 "HOWEVER, MUTAGENICITY ON A PER CIGARETTE BASIS 

20 IS LOWER FOR THE LOW CONDENSATE PRODUCTS SINCE TOTAL 

21 CONDENSATE YIELDED IS LOWER"? 

22 A. COULD YOU SHOW ME WHERE THEY CATEGORIZE THE 

23 PRODUCTS? I HAVE READ THE SENTENCE. 

24 Q. MY QUESTION TO YOU, SIR, IS: ISN'T THAT WHAT THE 

25 INVESTIGATORS CONCLUDED? 

26 A. NO. BUT THAT'S NOT A CONCLUSION. 

27 I MEAN, YOU HAVE A LIST OF 73 PRODUCTS IN HERE, 

28 CORRECT. 

2723 

1 Q. SIR, THAT'S WHAT THE INVESTIGATORS CONCLUDED; 

2 THAT'S WHAT THEY STATE? 

3 A. THAT'S ONE OF THEIR CONCLUSIONS. 

4 Q. MY NEXT QUESTION, SIR, IS: DID YOU EXAMINE THE 

5 DATA TABLE? 

6 A. I DID. 

7 Q. LET ME ASK YOU TO TAKE A LOOK AT APPENDIX 5, THE 

8 DATA TABLE. 

9 AND THERE, THE PRODUCTS ARE LISTED BY ONE THROUGH 


10 

78; IS THAT CORRECT, SIR? 



11 

A. 

ACTUALLY, IT 

'S ZERO THROUGH 78. 


12 

Q. 

ZERO THROUGH 

00 

r- 



13 

A. 

AND THE INTERESTING THING IS THAT ZERO IS LISTED 

14 

POSSIBLY 20 TIMES. 




15 

Q. 

OKAY. THIS 

TABLE 

CONTAINS THE REVERTANT 

PER 

16 

CIGARETTE 

THAT WERE FOUND IN 

THE MUTAGENICITY TEST; 

CORRECT 

17 

SIR? 





18 

A. 

YES . 




19 

Q. 

ISN'T IT A FACT, 

SIR, THAT SOME OF THESE 


20 

CIGARETTES 

HAD 10 TIMES 

THE 

REVERTANT PER CIGARETTE 

THAN 

21 

SOME OTHER 

CIGARETTES HAD? 



22 

A. 

THAT IS CORRECT. 



23 


MR. FURR: 

OKAY. 

THANKS. THAT'S ALL I 

HAVE. 

24 


THE COURT: 

OKAY 

. ANYTHING FURTHER ANYBODY? 

25 


NO? 




26 


MS. CHABER: 

YES 

. 


27 


THE COURT: 

YES . 



28 


MS. CHABER: 

I WAS JUST WAITING TO SEE 

IF THERE 

2724 







1 WAS ANYTHING MORE ON THAT SIDE. 

2 THE COURT: THERE ARE NO OTHER TAKERS. YOU ARE 

3 THE ONLY ONE 

4 

5 FURTHER REDIRECT EXAMINATION 

6 BY MS. CHABER: Q. YOU SAID THAT MAKES 

7 AN ASSUMPTION, WHEN YOU'RE COMPARING ON A CIGARETTE-TO- 

8 CIGARETTE BASIS, THAT THE FTC YIELD IS THE SAME. 

9 WHAT DID YOU MEAN BY THAT? 

10 A. THAT'S THE EXPOSURE IF YOU DO IT ON A MILLIGRAM 

11 BASIS. 

12 IF WE TALK ABOUT HOW MUCH — WHAT THE 

13 CARCINOGENIC POTENTIAL IS OF A MILLIGRAM OF TAR, THAT'S 

14 UNDERSTANDABLE, BECAUSE A MILLIGRAM ALWAYS IS THE SAME 

15 WEIGHT, THE SAME WEIGHT. 

16 IF YOU TALK ABOUT DOING IT ON A CIGARETTE-TO- 

17 CIGARETTE LOW DELIVERY, THE ASSUMPTION IS THAT IF A SMOKER 

18 USES A 5-MILLIGRAM FTC DELIVERY CIGARETTE, THEY'RE GOING TO 

19 RECEIVE LESS THAN THE SMOKER WHO SMOKES A 25-MILLIGRAM, FIVE 

20 TIMES LESS. 

21 AND THAT'S THE PART WHERE WE KNOW THAT THAT'S NOT 

22 NECESSARILY THE CASE FOR TWO REASONS. 
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IT DOESN'T TAKE INTO ACCOUNT HOW THE PERSON 
SMOKES IT, AND IT DOESN'T TAKE INTO ACCOUNT JUST THE COMMON 
SENSE, THAT IF YOU BURN A CIGARETTE (INDICATING), AND THE 
PART THAT COMES OUT THE END IS LESS AND THE PART THAT GOES 
INTO THE ROOM IS MORE. I MEAN, THAT'S JUST COMMON SENSE. 

SO IF YOU ADD UP THE TOTAL EXPOSURE THAT WAS IN 

THE ROOM PLUS WHAT THEY INHALE, THAT'S LARGER THAN IF THEY 
INHALED MORE. IT MATTERS WHERE THEY SMOKE IT, HOW THEY 
SMOKE IT. 

SO IT'S A TEST, BUT IT'S NOT EXACTLY THE KIND OF 
SCIENTIFIC COMPARISON THAT ONE WOULD LIKE. 

AND THAT'S, IN MY OPINION, WHY THAT WASN'T 
HIGHLIGHTED IN REPORT. THEY DON'T TELL YOU WHICH ONE IT IS. 

I UNDERSTAND THAT, YES, THERE'S SOME INTERESTING 
DIFFERENCES HERE. WE JUST MENTIONED ONE. THESE NUMBERS ARE 
DIFFERENT. 

THERE'S A 950, FOR EXAMPLE, COMPARED TO A 2554. 

YOU'D LIKE TO BELIEVE — I WOULD — I WOULD LIKE 
TO BELIEVE THAT THERE'S A SIGNIFICANT DIFFERENCE, BUT THEY 
ONLY DID THE TESTING ONCE ON EVERYTHING, EXCEPT THE 
CONTROL. AND YOU DO NOT DETERMINE STATISTICS ON A SAMPLE OF 
ONE. 

SO THERE IS NO WAY OF MAKING THE DETERMINATION 
THAT THE NONFILTER CIGARETTE IS MORE CARCINOGENIC OR MORE 
MUTAGENIC IN THIS PARTICULAR TEST THAN THE FILTER CIGARETTE. 

IN MY OPINION, THIS PAPER HAD AS ITS INTENT TO 
SHOW THAT THERE WAS NO DIFFERENCE BETWEEN THESE PRODUCTS AND 
THE K1R4F REFERENCE CIGARETTE, SO THAT THEY CAN CONTINUE TO 
USE THE REFERENCE CIGARETTE A IMPLICATION OF THAT. 

MR. FURR: EXCUSE ME, DOCTOR. 

YOUR HONOR, I MOVE TO STRIKE THE TESTIMONY ABOUT 
THE INTENT OF THE INVESTIGATORS. 

THE COURT: YES. I'M GOING TO STRIKE THE 

REFERENCE TO THE INTENT OF THE INVESTIGATORS. 

MS. CHABER: Q. AS YOU READ THIS PAPER, WHAT 

DO YOU COME AWAY WITH? WHAT DOES IT MEAN TO YOU AS A 
SCIENTIST? 

MR. FURR: OBJECTION. VAGUE AND AMBIGUOUS, YOUR 

HONOR, I BELIEVE. 

THE COURT: I DON'T KNOW WHAT THAT MEANS EITHER. 

SUSTAINED. 

MS. CHABER: Q. WITH RESPECT TO THE RESULTS OF 

THIS TEST, WHAT CONCLUSIONS WOULD YOU REACH ABOUT THIS 
PAPER? 

A. MY CONCLUSION ABOUT THIS PAPER IS EXACTLY WHAT 
YOU READ INTO THE RECORD YESTERDAY, THAT IT SHOWS THAT THERE 
IS NO DIFFERENCE BETWEEN THE AVERAGE MUTAGENICITY OF THESE 
73 BRANDS AND THE KENTUCKY K1R4F CIGARETTE. 

THERE IS CLEARLY — I WANT TO MAKE SURE — THAT 
MY OPINION IS THAT THIS IS THE RIGHT KIND OF THING TO BE 
DOING. I WANT TO MAKE SURE THAT IT'S JUST THAT THIS IS A 
BEGINNING. IT'S NOT — IT DOESN'T GO INTO THE KIND OF 
DETAIL WITH REGARD TO REPLICATION THAT ONE WOULD LIKE TO SEE 
TO BE ABLE TO CONCLUDE WHETHER OR NOT THESE DIFFERENCES ARE 
NOT EXPERIMENTAL ERROR. 

AND THE SUMMARY. MAYBE I COULD READ SOMETHING 
OUT OF THE SUMMARY. 

Q. GO AHEAD. 

A. "INCREASED AVAILABILITY IN MUTAGENICITY WAS 

OBSERVED AMONG THE U.S. BRANDS VERSUS THAT OF THE 

K1R4F. THIS IS NOT SURPRISING, SINCE VARIABILITYAMONG 
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THE U.S. BRANDS WOULD BE EXPECTED TO HAVE BOTH 

MEASUREMENT ERROR AND BRAND STYLE VARIABILITY, 
WHILE THE K1R4F VARIABILITY CONTAINS ONLY THE 
MEASUREMENT ERROR PORTION." 

SO WHAT THAT MEANS TO A SCIENTIST, OR AT LEAST 
WHAT THAT MEANS TO ME IS THERE ARE INDICATIONS IN HERE THAT 
THERE MIGHT BE DIFFERENCES, BUT MORE WORK NEEDS TO BE DONE 
IN TESTING THESE PRODUCTS TO DETERMINE WHAT THOSE 
DIFFERENCES ARE. 

Q. BUT THE END CONCLUSION OF THIS STUDY IS THAT "YOU 
CAN TAKE THIS ONE CIGARETTE, THIS REFERENCE CIGARETTE, AND 
USE IT FOR ALL TESTING BECAUSE WE'VE COMPARED IT TO 73 
BRANDS AND IT'S THE SAME"; IS THAT CORRECT? 

A. THAT'S CORRECT. 

Q. AND COULD THIS TESTING HAVE BEEN DONE 20 YEARS 

AGO? 

A. IT COULD HAVE BEEN DONE, YES, 30 YEARS AGO. 

MS. CHABER: NOTHING FURTHER. 

THE COURT: ANYTHING FURTHER? 

MR. FURR: NO, YOUR HONOR. 

THE COURT: OKAY. YOU MAY STEP DOWN, 

DR. FARONE. 

(WITNESS EXCUSED) 

THE COURT: OKAY. WHO IS OUR NEXT WITNESS? 

MS. CHABER: ACTUALLY, YOUR HONOR, I'M GOING TO 

PUBLISH A COUPLE OF DOCUMENTS BEFORE WE CALL THE NEXT 
WITNESS. 

THE COURT: OKAY. ALL RIGHT. 

BEFORE YOU PUBLISH THEM, WHY DON'T YOU GIVE US 

THE EXHIBIT NUMBER, PLEASE. 

MS. CHABER: YES. 

YOUR HONOR, IS IT ACCEPTABLE IF MR. ALFARO COMES 
UP HERE AND OPERATES THE EQUIPMENT WHILE I DO THE READING? 
THE COURT: ABSOLUTELY. 

MS. CHABER: OKAY. DO YOU WANT ALL THE NUMBERS, 

YOUR HONOR, OR JUST AS THEY'RE BEING READ? 

THE COURT: AS THEY'RE BEING READ. 

MS. CHABER: OKAY. THIS IS PLAINTIFFS' EXHIBIT 

507 . 

MR. HARDY: YOUR HONOR, COULD WE HAVE — WE 

DON'T HAVE THE LIST IN FRONT OF US OF WHAT SHE IS GOING TO 
READ. 

THE COURT: DO YOU WANT THE WHOLE LIST READ INTO 

THE RECORD NOW? WHATEVER YOU WANT. 

MR. HARDY: I JUST WANT SOME INDICATION AS TO 

WHICH DOCUMENTS SHE IS GOING TO READ. 

THE FIRST ONE IS 507? 

MS. CHABER: I PROVIDED THIS YESTERDAY. I WILL 

DO IT AGAIN. 

507, 128, 130, 148, AND THEN POSSIBLY 186. 

BUT I'LL SEE WHAT TIME IT IS. 

THE COURT: OKAY. 

MS. CHABER: AND THEN 401.01. 

MR. HARDY: I'M SORRY? 

MS. CHABER: 401.01 AND 401.02. 

THE COURT: .02? 

MS. CHABER: .02. 

THE COURT: OKAY. 

MS. CHABER: OF COURSE, THIS WOULD BE THE MOMENT 

THAT I LEFT MY GLASSES, BUT I'LL TRY. AND I'LL TRY TO STAY 
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OUT OF EVERYONE'S WAY AS WELL. 

THE COURT: THE WAY WE'LL KNOW WHICH ONE YOU 

ARE PUBLISHING, AS YOU'RE PUBLISHING THEM, JUST SO WE'LL 
KNOW — 

MS. CHABER: READ THE NUMBERS. 

THE COURT — READ THE NUMBERS. 

MS. CHABER: PLAINTIFFS' EXHIBIT 507. 

"SHIP ALL DOCUMENTS TO COLOGNE BY LAND. 


NO. 

2 . 

KEEP 

IN 

COLOGNE. 


NO. 

3. 

OKAY 

TO 

PHONE AND TELEX. 

(WILL BE 


DESTROYED). 

"4: PLEASE MAKE AVAILABLE FILE CABINET" — 

WITHOUT MY GLASSES — "FOR DOCUMENTS. JIM WILL 
PUT INTO SHAPE END OF AUGUST OR BEGINNING 
SEPTEMBER." 

I REALLY NEEDED MY GLASSES. MAYBE I CAN READ IT 
OFF OF THERE. WE ARE ON FIVE. WOULD YOU MAKE THAT LARGER. 
"WE" — SOMETHING, SOMETHING, SOMETHING — 

"EVERY TWO TO THREE MONTHS. IF IMPORTANT LETTERS 
OR DOCUMENTS HAVE TO BE SENT, PLEASE SEND TO 
HOME - I WILL ACT ON THEM AND DESTROY." 

"7. ADVISE RYLANDER WHEN" — SOMETHING "RE 
INBIFO. 

"8. CAN VH, RR AND TSO MEET IN JULY IN COLOGNE 
TO DISCUSS?" 


HONOR. 


(ATTORNEYS CONFER) 

MS. CHABER: NEXT IS PLAINTIFF'S 130. 

THE COURT: WAS THE LAST ONE 507? 

MS. CHABER: 507. 

THE COURT: YOU'RE SKIPPING 128? 

MS. CHABER: DID I? 

THE COURT: YOU MENTIONED THAT BEFORE. 

MS. CHABER: YOU'RE RIGHT. THANK YOU, 


YOUR 


THIS IS PLAINTIFFS' 128. 

"MARCH 31, 1977, PERSONAL AND CONFIDENTIAL, 

AIR MAIL. DR. MAX HAUSERMANN, PHILIP 
MORRIS EUROPE S.A., RESEARCH AND 
DEVELOPMENT, P.O. BOX 11, 2003 NEUCHATEL, 
SWITZERLAND. 

"DEAR MAX: I RECEIVED A COPY OF HELMUT 

GAISCH'S MARCH 24TH, 1977 LETTER TO JERRY 
OSMALOV CONCERNING PESTICIDE RESIDUE 
ANALYSIS. AS YOU WERE COPIED, YOU KNOW 
THAT HELMUT WAS REQUESTING THAT WE SEND 
SAMPLES DIRECTLY TO INBIFO. THIS SUGGESTED 
PROCEDURE IS IN DIRECT CONFLICT WITH OUR 
COMMUNICATIONS FROM THE NEW YORK OFFICE. 

WE HAVE GONE TO GREAT PAINS TO ELIMINATE 
ANY WRITTEN CONTACT WITH INBIFO AND I WOULD 
LIKE TO MAINTAIN THIS STRUCTURE. 

"THEREFORE, I AM ADVISING JERRY OSMALOV TO 
CONTINUE SENDING SAMPLES TO NEUCHATEL FOR 


TRANSSHIPMENT TO INBIFO. IF THIS PROCEDURE 
IS UNACCEPTABLE TO YOU, PERHAPS WE SHOULD 
CONSIDER A DUMMY MAILING ADDRESS IN COLOGNE 
FOR THE RECEIPT OF SAMPLES. THE WRITTEN 
ANALYTICAL DATA WILL STILL HAVE TO BE 
ROUTED THROUGH FTR IF WE ARE TO AVOID 
DIRECT CONTACT WITH INBIFO AND PHILIP 
MORRIS U.S.A. I'LL LEAVE IT TO YOU TO 
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DECIDE WHAT ROUTE YOU WILL FOLLOW." 

PAGE 2. "IN ANY EVENT, I WOULD SUGGEST YOU 
RETRIEVE THE MARCH 24 LETTER HELMUT GAISCH 
SENT TO JERRY, INCLUDING ALL COPIES. MY 
COPY IS RETURNED HEREWITH. I LOOK FORWARD 
TO YOUR COMMENTS. 

"BEST PERSONAL REGARDS, ROBERT B. SELIGMAN." 

NOW, WE HAVE PLAINTIFFS' 130. AND I DO HAVE A 
RETYPE OF THIS WHICH WOULD MAKE IT READABLE, IF THAT'S 
ACCEPTABLE. 

MR. HARDY: WELL, YOUR HONOR — 

THE COURT: I UNDERSTOOD SHE IS SIMPLY USING THE 

RETYPE TO READ WHAT'S ON THE SCREEN, WHICH IS ALL RIGHT. 

THE RETYPE IS NOT IN EVIDENCE. 

IF THERE'S NO OBJECTION, WHY DON'T YOU USE THE 
RETYPE TO READ WHAT IS IN EVIDENCE. 

MS. CHABER: OKAY. IT'S TO T.S. OSDENE FROM 

W.L. DUNN, NOVEMBER 3RD, 1977. 

"PROPOSED STUDY BY LEVY. I HAVE GIVEN 
CAROLYN APPROVAL TO PROCEED WITH THIS 

STUDY. IF SHE IS ABLE TO DEMONSTRATE, AS 
SHE ANTICIPATES, NO WITHDRAWAL EFFECTS OF 
NICOTINE, WE WILL WANT TO PURSUE THIS 
AVENUE WITH SOME VIGOR. IF, HOWEVER, THE 
RESULTS WITH NICOTINE ARE SIMILAR TO THOSE 
GOTTEN WITH MORPHINE AND CAFFEINE, WE WILL 
WANT TO BURY IT. ACCORDINGLY, THERE ARE 
ONLY TWO COPIES OF THIS MEMO, THE ONE 
ATTACHED AND THE ORIGINAL WHICH I HAVE." 

NEXT IS PLAINTIFFS' 148. "PHILIP MORRIS U.S.A., 

INTEROFFICE CORRESPONDENCE, RICHMOND, VIRGINIA," 

MARKED "PERSONAL AND CONFIDENTIAL, TO DR. R.B. 

SELIGMAN AND DIRECTORS, FROM T.S. OSDENE, DATE, 

AUGUST 12, 1980, SUBJECT: EVALUATION OF MAJOR 

R&D PROGRAMS. 

"IN MY RATHER PREJUDICED OPINION, I BELIEVE 

THAT THE FOLLOWING PROGRAMS ARE IN ORDER OF 
HIGHEST PRIORITY. I HAVE NOT INCLUDED ANY 
OF THE SERVICES AREAS AND RECOGNIZE THAT 
THERE ARE MANY PROJECTS AND SUB-PROJECTS 
WHICH PLAY A VITALLY IMPORTANT ROLE IN OUR 
INCREASED EFFECTIVENESS TO THE 
CORPORATION. 

"NO. 1. NEW PRODUCT DEVELOPMENT INCLUDING 
BRAND DEVELOPMENT. I BELIEVE THAT THIS IS 
THE LIFE BLOOD OF THE CORPORATION AND MUST 
OF NECESSITY BE THE NO. 1 PRIORITY. 

"NO. 2. BIOLOGICAL EFFECTS OF SMOKE. IN 

VIEW OF THE CLOUDS ON THE HORIZON, WE MUST 
BE MORE AWARE OF THE ACTIVITIES OF 
ADDITIVES, MATERIALS, ETCETERA. 

"NO. 3. FLAVOR SYSTEM DEVELOPMENT FOR LOW 
DELIVERY CIGARETTES WITH PARTICULAR 
EMPHASIS ON REACTION FLAVORS. I BELIEVE 
THIS IS VITAL FOR OUR STANCE IN THE 
MARKETPLACE AND WILL REQUIRE CONTRIBUTIONS 
FROM RESEARCH AS WELL AS DEVELOPMENT. 

"NO. 4. MODIFICATION OF TOBACCO SUBSTRATE 
WITH PARTICULAR EMPHASIS ON THE 
DENITRIFICATION PROCESSES. AGAIN, I FEEL 
THIS SHOULD YIELD THE PRODUCTS OF THE 


http://legacy.library.ucsf.©du/tid/iMp§ 2 (M/(pd.findustrydocuments.ucsf.edu/docs/msjl0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2734 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2735 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


FUTURE. 

"NO. 5. NICOTINE PROGRAM. THIS PROGRAM 

INCLUDES BOTH BEHAVIORAL EFFECTS AS WELL AS 
CHEMICAL INVESTIGATION. MY REASON FOR THIS 
HIGH PRIORITY IS THAT I BELIEVE THE THING 
WE SELL MOST IS NICOTINE. 

"NO. 6. IMPROVED PRODUCT — IMPROVED PROCESS 
DEVELOPMENT. THIS WOULD INCLUDE LEAF 
EXPANSION, LASER PERFORATION, 

WATER-TO-TOBACCO STUDIES, ETCETERA, 

ETCETERA." 

PAGE 2. "I DO RECOGNIZE THAT THIS LIST IS NOT 
CLEARLY DEFINED BY DIRECTORATES OR BY OTHER 
ORGANIZATIONAL BREAKDOWNS, BUT I DO FEEL 
THAT THIS IS THE ORDER OF IMPORTANCE THAT I 

ATTACH TO THE VARIOUS PROGRAMS. I SHALL BE 
HAPPY TO DISCUSS. 

SIGNED T.S. OSDENE, CC: DR. E.B. SANDERS, MR. 

W.F. KUHN." 

I'VE BEEN RESCUED. 

I THINK I'LL JUST SKIP FOR THE TIME BEING 186 AND 
GO ON TO PLAINTIFF'S EXHIBIT 401.01. 

"DECEMBER 28, 1953" IN HANDWRITING, "AS 

CORRECTED BY COMMITTEE, DECEMBER 7, 8, 9 

HOTEL PLAZA. 

"A FRANK STATEMENT TO THE PUBLIC BY THE 
MAKERS OF CIGARETTES. 

"RECENT REPORTS ON EXPERIMENTS WITH ANIMALS 
HAVE GIVEN WIDE PUBLICITY TO A THEORY THAT 
CIGARETTE SMOKING IS IN SOME WAY LINKED 
WITH LUNG CANCER IN HUMAN BEINGS. 

"ALTHOUGH CONDUCTED BY DOCTORS OF" — 
"UNQUESTIONED" CROSSED OUT — 

"PROFESSIONAL STANDING, THESE EXPERIMENTS 
ARE NOT REGARDED AS CONCLUSIVE IN THE FIELD 
OF CANCER RESEARCH. HOWEVER, WE DO NOT 
BELIEVE THAT ANY SERIOUS MEDICAL RESEARCH, 

EVEN THOUGH ITS RESULTS ARE INCONCLUSIVE, 
SHOULD BE DISREGARDED OR LIGHTLY 
DISMISSED. 

"AT THE SAME TIME, WE FEEL IT IS IN THE 

PUBLIC INTEREST TO CALL ATTENTION TO THE 
FACT THAT" — "SOME" CROSSED OUT — INSERT 

— "EMINENT DOCTORS AND RESEARCH 
SCIENTISTS HAVE PUBLICLY QUESTIONED THE 
CLAIMED SIGNIFICANCE OF THESE EXPERIMENTS. 
DISTINGUISHED AUTHORITIES POINT OUT: 

"1. THAT MEDICAL RESEARCH OF RECENT YEARS 
INDICATES MANY POSSIBLE CAUSES OF LUNG 
CANCER. 

"2. THAT THERE IS NO AGREEMENT AMONG THE 
AUTHORITIES REGARDING WHAT THE CAUSE IS. 

"3. THAT THERE IS NO PROOF THAT CIGARETTE 
SMOKING IS ONE OF THE CAUSES. 

4.. THAT STATISTICS PURPORTING TO LINK 

CIGARETTE SMOKING WITH THE DISEASE COULD 
APPLY WITH EQUAL FORCE TO ANY ONE OF" — "A 
HALF DOZEN" CROSSED OUT. INSERT "MANY 
OTHER ASPECTS OF MODERN LIFE. INDEED, THE 
VALIDITY OF THE STATISTICS THEMSELVES ARE 
QUESTIONED BY" — "MANY" CROSSED OUT — 
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"NUMEROUS" INSERTED — "SCIENTISTS. 

"WE ACCEPT AN INTEREST IN PEOPLE'S HEALTH AS 
A BASIC RESPONSIBILITY, PARAMOUNT TO EVERY 
OTHER CONSIDERATION IN OUR BUSINESS. 

"WE BELIEVE THE PRODUCTS WE MAKE ARE NOT 
INJURIOUS TO HEALTH" — "SCIENCE HAS NO 
PROOF TO THE CONTRARY" CROSSED OUT. 

"WE WILL NEVER PRODUCE AND MARKET A PRODUCT 
SHOWN TO BE THE CAUSE OF ANY SERIOUS HUMAN 
AILMENT" CROSSED OUT. 

"WE ALWAYS HAVE AND ALWAYS WILL COOPERATE 
CLOSELY WITH" — "THE GOVERNMENTAL 
AUTHORITIES" CROSSED OUT. "THOSE" INSERTED 
— "WHOSE TASK IT IS TO SAFEGUARD THE 
PUBLIC HEALTH. 

"FOR MORE THAN 300 YEARS, TOBACCO HAS GIVEN 
SOLACE, RELAXATION AND ENJOYMENT TO 
MANKIND. AT ONE TIME OR ANOTHER DURING 
THOSE YEARS, CRITICS HAVE HELD IT 
RESPONSIBLE FOR PRACTICALLY EVERY DISEASE 
OF THE HUMAN BODY. ONE BY ONE, THESE 
CHARGES HAVE BEEN ABANDONED FOR LACK OF 
EVIDENCE. 

"REGARDLESS OF THE RECORD OF THE PAST, THE 
FACT THAT CIGARETTE SMOKING TODAY SHOULD 
EVEN BE SUSPECTED AS A CAUSE OF A SERIOUS 
DISEASE IS A MATTER OF DEEP CONCERN FOR 
US. MANY PEOPLE HAVE ASKED US WHAT WE ARE 
DOING TO MEET THE PUBLIC'S CONCERN AROUSED 
BY THE RECENT REPORTS. HERE IS THE 
ANSWER: 

"NO. 1. WE ARE PLEDGING AID AND ASSISTANCE 
TO THE RESEARCH EFFORT TO TRACK DOWN" — 
"THE CAUSE OF LUNG CANCER, ONE OF THE MOST 
BAFFLING PROBLEMS CONFRONTING MEDICAL 
RESEARCH," CROSSED OUT. AND INSERTED "INTO 
ALL PHASES OF TOBACCO USE AND HEALTH." 

IF DEFENSE COUNSEL CAN READ THE OTHER PORTION 

THAT'S CROSSED OUT. I WOULD READ IT, BUT I CAN'T MAKE IT 
OUT. 

MR. HARDY: NO. 

MS. CHABER: OKAY. 

"THIS JOINT FINANCIAL AID WILL OF COURSE BE 
ADDITIONAL TO WHAT IS ALREADY BEING 
CONTRIBUTED BY INDIVIDUAL COMPANIES. 

"2. FOR THIS PURPOSE, WE ARE ESTABLISHING A 
JOINT INDUSTRY GROUP CONSISTING INITIALLY 
OF THE UNDERSIGNED" — "COMPANIES" CROSSED 
OUT. "THIS GROUP WILL BE KNOWN AS THE 
TOBACCO RESEARCH COMMITTEE. 

"3. IN CHARGE OF THE RESEARCH ACTIVITIES OF 
THE COMMITTEE WILL BE A SCIENTIST OF 
UNIMPEACHABLE INTEGRITY AND NATIONAL REPUTE 


16 



YET TO BE 

" — I 

BELIEVE IT 

SAYS "DECIDED." 

17 


MR. 

HARDY: 

NO. 

I DON'T THINK SO. 

18 


MS . 

CHABER: 

NO. 

"RETAINED." 

THAT'S WHAT IT 

19 

SAYS . 






20 


MR. 

. HARDY: 

YES . 



21 


MS . 

CHABER: 

YES . 

WE'LL TRY 

THAT AGAIN. 


22 


"WILL BE A SCIENTIST OF UNIMPEACHABLE 


23 


INTEGRITY AND NATIONAL REPUTE" — "YET TO 
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BE RETAINED," CROSSED OUT. "IN ADDITION, 
THERE WILL BE AN ADVISORY BOARD OF 
SCIENTISTS DISINTERESTED IN THE CIGARETTE 
INDUSTRY. A GROUP OF DISTINGUISHED MEN 
FROM MEDICINE, SCIENCE AND EDUCATION, WILL 

BE INVITED TO SERVE ON THIS BOARD." 

PAGE 3. "THESE SCIENTISTS WILL ADVISE THE 

COMMITTEE REGARDING THE MOST EFFECTIVE WAYS 
THE INDUSTRY CAN HELP MEDICAL RESEARCH AND 
IDENTIFY THE" — 

MR. HARDY: "CAUSE." 

MS. CHABER: — "THE CAUSE OF LUNG CANCER 

BEYOND DOUBT," CROSSED OUT. 

"THE COMMITTEE WILL UNDERTAKE TO KEEP THE 
PUBLIC INFORMED OF SUCH FACTS AS MAY BE 
DEVELOPED RELATING TO CIGARETTE SMOKING AND 
HEALTH AND OTHER PERTINENT MATTERS," 

CROSSED OUT. 

"THIS STATEMENT IS BEING ISSUED BECAUSE WE 
BELIEVE THAT PEOPLE ARE ENTITLED TO KNOW 
WHERE WE STAND ON THIS MATTER AND WHAT WE 
INTEND TO DO ABOUT IT. 

"THE TOBACCO INDUSTRY RESEARCH COMMITTEE 
SPONSORS," AND THEN IT SAYS "NAMES OF 
COMPANIES TO BE LISTED," AND THERE'S AN 
ASTERISK THAT RELATES TO THE PREVIOUS PAGE 
THAT SAYS: "WRITE FOR SUMMARY OF MEDICAL 
AND SCIENTIFIC REPORTS ON THIS SUBJECT." 

PLAINTIFFS' EXHIBIT 4 — 

MR. HARDY: EXCUSE ME. YOUR HONOR, I'D LIKE TO 

HAVE THE FIRST PAGE SHOWN AGAIN, TO INDICATE WHERE THE 
ASTERISK GOES. THAT SAYS: "WRITE FOR SUMMARY OF MEDICAL 
AND SCIENTIFIC REPORTS ON THIS SUBJECT." 


THE COURT: THAT'S FINE. 

MS. CHABER: THAT'S FINE. 

MR. HARDY: THIRD PARAGRAPH, PAGE 1. 

MAY I READ THAT SENTENCE? 

THE COURT: YES. 

MR. HARDY: "AT THE SAME TIME, WE FEEL IT IS IN 

THE PUBLIC INTEREST TO CALL ATTENTION TO THE FACT 
THAT EMINENT DOCTORS AND RESEARCH SCIENTISTS HAVE 
PUBLICLY QUESTIONED THE CLAIMED SIGNIFICANCE OF 
THESE EXPERIMENTS." 

AND THEN THE ASTERISK FOR: "WRITE FOR SUMMARY OF 
MEDICAL AND SCIENTIFIC REPORTS ON THIS SUBJECT." 
THANK YOU. 

MS. CHABER: AND THEN 401.02, ALL WE'RE GOING TO 

READ IS THE TOP PORTION WHICH SAYS: 

"AS REVISED BY GROUP OF PRINCIPALS AT HOTEL 
PLAZA, DECEMBER 28TH, 1953, FRANK STATEMENT TO 
THE PUBLIC BY THE MAKERS OF CIGARETTES, START 
MONDAY MORNING, JANUARY 4TH, 1953," DATED 
DECEMBER 28TH, 1953. 

AND IT SAYS: "$250,000 DAILY PAPERS." 

THE COURT: DOES THAT COMPLETE THE READING? 

MS. CHABER: THAT COMPLETES THE READING. 

THE COURT: LET ' S HAVE SOMEBODY TURN ON THE 

LIGHTS, AND THEN WE'LL TAKE OUR MORNING RECESS. 

JURORS, LET'S TAKE A RECESS TILL FIVE MINUTES 
AFTER 11:00. 

PLEASE CONTINUE TO FOLLOW THE ADMONITION. WE'LL 
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1 SEE YOU BACK AT FIVE AFTER 11:00. 

2 (RECESS TAKEN FROM 10:43 TO 11:07 A.M.) 


3 

THE 

COURT 

OKAY. WE ARE BACK ON THE 

RECORD. 

4 

MR. 

BROWN, 

WHO IS OUR NEXT WITNESS? 


5 

MR. 

BROWN 

GOOD MORNING, YOUR HONOR. 


6 

THE 

COURT 

GOOD MORNING. 


7 

MR. 

BROWN 

WE ARE GOING TO CALL MR. CHARLES AY 

8 

THE 

COURT 

OKAY. 


9 

THE 

CLERK 

PLEASE STAND HERE AND RAISE 

YOUR 


10 RIGHT HAND 

11 TESTIMONY OF 

12 CHARLES WILLIAM AY, 

13 A WITNESS CALLED ON BEHALF OF THE PLAINTIFFS, HAVING BEEN 

14 DULY SWORN, TESTIFIED AS FOLLOWS: 

15 THE CLERK: PLEASE STATE YOUR NAME. 

16 THE WITNESS: CHARLES WILLIAM AY, SPELLED, LAST 

17 NAME, A-Y. 

18 THE CLERK: THANK YOU. PLEASE TAKE THE STAND. 

19 

20 DIRECT EXAMINATION 

21 BY MR. BROWN: Q. MR. AY, AS I MENTIONED TO 

22 YOU BEFORE WE STARTED HERE, YOU HAVE ALREADY BEEN IN THIS 

23 COURTROOM FOR A FEW SECONDS UP ON THE SCREEN, BECAUSE WE HAD 

24 A VIDEOTAPE IMPROPERLY ERASED. 

25 LET ME ASK YOU, WILL YOU TELL THE JURY — EXPLAIN 

26 THE JURY WHAT YOUR CURRENT BUSINESS IS. 

27 A. CURRENTLY, I HAVE TWO BUSINESSES. ONE IS CALLED 

28 PORTOTHERM INSULATION AND CONSULTING. 

2741 

1 IT USED TO BE A MANUFACTURER OF PORTABLE 

2 INSULATION BLANKETS OR PADS FOR THE CONSTRUCTION AND MARINE 

3 INDUSTRY. I NOW DO CONSULTING WORK OUT OF THAT BUSINESS. 

4 I HAVE ANOTHER BUSINESS CALLED ASBESTOS 

5 DETECTION. IN THAT BUSINESS, WE INSPECT COMMERCIAL, 

6 INDUSTRIAL, RESIDENTIAL AND MARINE PROPERTIES FOR THE 

7 PRESENCE OF FRIABLE AND NONFRIABLE ASBESTOS. WE COLLECT 

8 SAMPLES, BOTH BULK AND AIR SAMPLES, ANALYZE THEM, WRITE 

9 REPORTS AND MAKE RECOMMENDATIONS. 

10 Q. WHAT DO YOU MEAN BY "FRIABLE ASBESTOS"? 

11 A. "FRIABLE" IS ANYTHING THAT CAN BE CRUMBLED TO A 

12 POWDER BY HAND PRESSURE. 

13 Q. IN YOUR — IN THAT BUSINESS, WHAT KINDS OF 

14 INSPECTIONS DO YOU MAKE? WHAT IS THE PURPOSE OF YOUR 

15 INSPECTIONS? 

16 A. TO IDENTIFY THE PRESENCE OF ASBESTOS IN VARIOUS 

17 BUILDING MATERIALS, THE PROPERTIES THAT WE'RE INSPECTING. 

18 Q. DOES THAT REQUIRE YOU TO UNDERSTAND OR TO KNOW 

19 WHAT PRODUCTS AT VARIOUS TIMES IN HISTORY CONTAINED 

20 ASBESTOS? 

21 A. YES, IT DOES. IT'S USED IN THE CONSTRUCTION 

22 INDUSTRY, YES. 

23 Q. AND SOME PRODUCTS THAT YOU MIGHT FIND NOW, 

24 DEPENDING ON WHEN THEY WERE INSTALLED, MIGHT CONTAIN 

25 ASBESTOS AND SOME MIGHT NOT, THE SAME PRODUCT? 

26 A. THAT IS CORRECT. 

27 Q. OKAY. TELL THE JURY ABOUT YOUR WORK EXPERIENCE 

28 BEFORE YOU GOT INTO THIS BUSINESS. 

2742 

1 A. I WAS AN ASBESTOS WORKER INSULATOR. I WORKED IN 

2 THE CONSTRUCTION AND THE MARINE INDUSTRY FOR ABOUT 25 YEARS. 

3 Q. AND TELL US WHERE YOU WORKED AS AN INSULATOR. 

4 A. PRIMARILY IN SOUTHERN CALIFORNIA, AT POWERHOUSES, 


http://legacy.library.ucsf.©du/tid/iMp§ 2 (M/(pd.findustrydocuments.ucsf.edu/docs/msjl0001 




5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2743 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2744 
1 

2 

3 

4 

5 

6 

7 

8 
9 


REFINERIES, COMMERCIAL BUILDINGS. AND ALSO SHIPYARDS IN 
SOUTHERN CALIFORNIA, LONG BEACH. 

Q. HAVE YOU EVER WORKED AT ANY OF THE CITES THAT 
TROY WHITTEKER WORKED AT? 

A. YES. 

Q. WHICH ONES? 

A. I WORKED AT MANDALAY BEACH STEAM PLANT. 

Q. WHICH IS WHERE? 

A. WHEN? 

Q. WHERE? 

A. WHERE IS THAT? IN OXNARD, I BELIEVE. 

Q. AND ANY OTHERS? 

A. I WORKED AT ROCKETDYNE IN THE SANTA SUSANNA 
MOUNTAINS. 


Q. APPROXIMATELY WHEN DID YOU WORK ON THOSE 
JOBSITES? 

A. THE POWER PLANT WAS IN 1958, I THINK SEPTEMBER OF 
'58 TO LATE NOVEMBER OR EARLY DECEMBER. 

Q. WHO WAS YOUR EMPLOYER? 

A. I WORKED FOR A SUBCONTRACTOR THAT HAD THE BOILER 
MATERIALS, AND THAT WAS J.T. THORPE. 

Q. THERE WERE OTHER INSULATORS, CONTRACTORS ON THAT 

JOB? 


A. YES, THERE WAS. 


Q. WHO DID THEY INCLUDE? 

LET ME ASK YOU DIRECTLY: WAS METALCLAD ONE OF 

THOSE? 

A. I BELIEVE THAT METALCLAD HAD SOME OF THE PIPING 
ON THAT JOB. 

Q. ALL RIGHT. ARE YOU QUALIFIED AS A PIPEFITTER? 

A. YES, I AM. 

Q. AND HOW DID YOU BECOME QUALIFIED AS PIPEFITTER? 

A. BY BEING LOANED TO THE PIPE SHOP WHEN I WAS 

WORKING FOR SHIPYARDS FOR A LONG ENOUGH PERIOD OF TIME TO 
BECOME QUALIFIED AS A PIPEFITTER, I WAS HIGHLY QUALIFIED AS 
A PIPING INSPECTOR. 

Q. WERE YOU RETAINED BY THE PLAINTIFFS' LAWYERS IN 
THIS CASE TO APPEAR HERE AS AN EXPERT? 

A. YES. 

Q. AND WHAT WERE YOU ASKED TO DO? 

A. TO REVIEW THE DEPOSITIONS, THAT OF MR. WHITTEKER, 
TO INTERVIEW MR. WHITTEKER, AND MAKE — VOICE MY OPINION AS 
TO HIS OPPORTUNITY FOR EXPOSURE TO ASBESTOS, THE TYPES OF 
PRODUCTS THAT WOULD BE IN HIS WORK ENVIRONMENT, HOW THOSE 
PRODUCTS WOULD GET TO HIS CLOTHING, AND HOW THAT CLOTHING 
WOULD GET TO HIS HOME. 

Q. ALL RIGHT. DID YOU MEET WITH MR. WHITTEKER? 

A. I DID. 

Q. AND MRS. WHITTEKER? 

A. YES, MRS. WHITTEKER WAS PRESENT. 

Q. AND IN YOUR CONVERSATION WITH HIM, DID YOU GAIN 
AN UNDERSTANDING AS TO WHAT THE NATURE OF HIS JOB WAS AND 


WHERE HIS JOBS WERE? 

A. YES. 

Q. HAVE YOU DETERMINED FROM READING THE DEPOSITION 
AND TALKING TO MR. WHITTEKER WHAT PRODUCTS THAT CONTAIN 
ASBESTOS THAT HE WAS EXPOSED TO? 

A. YES. 

Q. OKAY. LET'S START WITH — FIRST OF ALL, I'M 
TALKING ABOUT THE TIME FRAME THAT STARTS FROM 1960 THROUGH 
1969, WHEN YOU WENT TO WORK FOR THE ORMOND — WORKED AT THE 
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ORMOND BEACH POWER PLANT. 

AND I'M NOT INCLUDING — WHEN I ASK YOU THESE 
QUESTIONS, I'M NOT INVOLVING YOU IN THE ORMOND BEACH YET. 

FIRST OF, ALL IN THE FIRST THREE YEARS OF 1960, 

HE WAS A BUSINESS AGENT. AND YOU HAVE TOLD US YOU WERE A 
BUSINESS AGENT. 

GIVE US AN IDEA OF TO WHAT EXTENT BUSINESS AGENTS 
IN THEIR NORMAL DAILY ROUTINE COME IN CONTACT WITH ASBESTOS 
WORK. 

A. WELL, AS A BUSINESS AGENT FOR THE PIPEFITTERS 
LOCAL, HIS JOB REQUIRED — 

MR. ROSSE: OBJECTION. FOUNDATION, YOUR HONOR. 

THE COURT: SUSTAINED. 

MR. BROWN: ALL RIGHT. 

Q. HOW WOULD YOU KNOW WHAT BUSINESS AGENTS COME IN 
CONTACT WITH ON A DAILY ROUTINE? 

A. I WAS A BUSINESS AGENT FOR 10 YEARS OUT OF THE 
ASBESTOS WORKERS UNION. I HAVE BEEN AN INTERNATIONAL VICE 
PRESIDENT FOR ALL NAVAL SHIPYARDS. I WAS FINANCIAL 


SECRETARY FOR THE WESTERN STATES CONFERENCE, WHICH IS THE 
CONSTRUCTION ASBESTOS WORKERS UNIONS ON THE WEST COAST OR 
ACTUALLY FROM DENVER COLORADO TO HAWAII, FROM ALBUQUERQUE — 
EXCUSE ME — SAN ANTONIO TO ALASKA, ALL THE LOCALS WITHIN 
THAT JURISDICTION. 

I HAVE READ, TALKED TO, INTERVIEWED AND WORKED 
WITH BUSINESS AGENTS FROM OTHER CRAFTS. I HAVE A WORKING 
KNOWLEDGE OF THEIR JOBS, THEIR RESPONSIBILITIES, AND THEIR 
DAILY OPERATIONS, WHAT NEEDS TO BE DONE BY A BUSINESS AGENT 
OR BUSINESS MANAGER. 

Q. WHAT IS THERE, IF ANYTHING, THAT REQUIRES A 
BUSINESS AGENT IN HIS GOING ABOUT HIS DAILY BUSINESS TO 
BECOME EXPOSED TO ASBESTOS? 


MR. ROSSE: OBJECTION, YOUR HONOR. OVERBROAD. 


VAGUE. 


THE COURT: SUSTAINED. 

MR. BROWN: Q. GIVE US SOME EXAMPLES OF HOW A 

BUSINESS AGENT'S DAILY RESPONSIBILITIES WOULD BRING HIM INTO 
CONTACT WITH ASBESTOS PRODUCTS. 


VAGUE. 


KNOW. 


MR. ROSSE: 


THE COURT: 


MR. ROSSE: 
THE COURT: 

TYPE OF BUSINESS AGENT 
MR. BROWN: 

I'M SORRY. 


OBJECTION, YOUR HONOR. OVERBROAD. 


HE'S ASKING FOR EXAMPLES. I DON'T 


WHAT TYPE OF BUSINESS AGENT? 

OKAY. WHY DON'T YOU SPECIFY WHAT 

PIPEFITTER. 

I THOUGHT YOU WERE FINISHED, YOUR 


HONOR. 

THE COURT: I WASN'T. 

MR. BROWN: Q. WHAT KIND OF BUSINESS AGENT? 

A. PIPEFITTER IS WHAT YOU SAID? 

Q. RIGHT. 

A. OKAY. AND YOU WANT TO KNOW WHAT EXAMPLES? 

MR. ROSSE: OBJECTION, YOUR HONOR. 

IS THERE A QUESTION PENDING? 

MR. BROWN: YES, THE ONE WAS THAT OBJECTED TO, 

THE SAME ONE. 

THE COURT: WHY DON'T YOU REASK IT. 

MR. BROWN: Q. AS A PIPEFITTER BUSINESS AGENT, 

GIVE US SOME EXAMPLES OF HOW THAT TYPE OF BUSINESS AGENT 
WOULD COME IN CONTACT WITH ASBESTOS PRODUCTS. 
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15 MR. ROSSE: OBJECTION. FOUNDATION. WE HAVE 

16 GONE THROUGH THAT ONE BEFORE. 

17 EVIDENCE CODE 803, YOUR HONOR, SECTION 803. 

18 THE COURT: SUSTAINED. 

19 MR. BROWN: ALL RIGHT. 

20 Q. LET'S MOVE PAST THE BUSINESS AGENT. LET'S MOVE 

21 UP TO WHEN HE WAS NO LONGER A BUSINESS AGENT. HE TOLD US 

22 THAT HE WORKED IN NEW HOME CONSTRUCTION. 

23 WHAT IS YOUR EXPERIENCE IN NEW HOME 

24 CONSTRUCTION? CAN YOU TELL US WHAT YOU KNOW ABOUT THAT. 

25 A. I HAVE WATCHED HOMES GO UP FROM THE STANDPOINT OF 

26 CURIOSITY. LIKE MY LAST HOME, I WORKED IT FROM THE GROUND 

27 UP. I GOT THE PROPERTY BEFORE THERE WAS A HOUSE AND WATCHED 

28 IT GO UP. 

2747 

1 I INSPECT HOMES ON A DAILY BASIS, ALMOST, TO SEE 

2 WHAT'S THERE. I HAVE AN UNDERSTANDING OF THE BUILDING AND 

3 CONSTRUCTION OF RESIDENTIAL — THE RESIDENTIAL MARKET, 

4 WHETHER IT BE A SPECIFIC HOME, MEANING BUILT TO 

5 SPECIFICATIONS, OR A TRACT HOME. 

6 I KNOW THE CRAFTS THAT ARE INVOLVED. I KNOW THE 

7 TIME SEQUENCING OF CRAFTS, AND I KNOW THE PRODUCTS THAT ARE 

8 USED IN THE CONSTRUCTION OF THE STANDARD RESIDENTIAL MARKET. 

9 Q. ARE YOU FAMILIAR WITH THE TYPES OF CONSTRUCTION 

10 PRODUCTS THAT WERE INSTALLED IN NEW HOME CONSTRUCTION IN THE 

11 1960S? 

12 A. YES. 

13 Q. WOULD YOU TELL US — GIVE US A LIST OF THE TYPES 

14 OF PRODUCTS THAT ARE FOUND IN NEW HOME CONSTRUCTION THAT 

15 CONTAIN ASBESTOS. 

16 A. OKAY. EXTERNALLY, THE STUCCO MATERIALS AND THE 

17 COLOR COATINGS THAT GO ON STUCCOS WERE MADE WITH ASBESTOS. 

18 THE ROOFING FELTS THAT ARE USED IN THE RESIDENTIAL MARKET 

19 CONTAIN ASBESTOS. THE MASTICS THAT ARE USED IN RESIDENTIAL 

20 MARKET FOR FLASHINGS AROUND THE EXTERNAL OF THE HOME ARE 

21 MADE WITH ASBESTOS. 

22 ON THE INTERIOR OF THE HOME, THE WALL MATERIALS, 

23 THE SUBSTRATE ON THE WALL, WHETHER IT BE PLASTER OR THE 

24 DRYWALL JOINT COMPOUND, WERE MADE WITH ASBESTOS. THE FLOOR 

25 GOODS, THE VINYL TILES, THE VINYL LINOLEUMS, THOSE PRODUCTS 

26 WERE MADE WITH ASBESTOS. 

27 THE CEILING TILES. IF YOU HAVE CEILING TILES IN 

28 YOUR HOME, THEY WERE MADE WITH ASBESTOS AND THE HVAC 

2748 

1 SHEETING. YOUR HEATING, VENTILATION, AIR CONDITIONING UNIT 

2 ALSO WERE INSULATED WITH ASBESTOS. ASBESTOS WAS USED AS 

3 EXPANSION JOINTS ON THE VENTILATION SYSTEMS. 

4 CEMENTATIONS PIPES, I.E. TRANSITE-TYPE PIPE 

5 MATERIALS WERE USED AS FLUE PIPES, AND ALSO PART OF THE 

6 WATER DELIVERY SYSTEM. LIKE THE TAR PAPERS, WHAT WE CALL 

7 TAR PAPERS. FELT MATERIALS WERE LAID DOWN ON THE FLOORS IN 

8 HOMES ONCE THEY START TO PUT THE FLOOR DOWN TO HELP PROTECT 

9 THE FLOOR. 

10 SPECIFIC HOMES HAD THERMAL INSULATION ON THE 

11 PIPING SYSTEMS. IF THE SYSTEMS HAD A RECIRCULATING SYSTEM 

12 ON YOUR HOT WATER SIDE, THOSE SYSTEMS ARE INSULATED, 

13 DEPENDING ON THE YEARS WHEN THEY ARE BUILT, AS TO WHETHER OR 

14 NOT THEY CONTAINED ASBESTOS. 

15 Q. AND WHAT YEARS WOULD THEY CONTAIN ASBESTOS? 

16 A. ASBESTOS WAS USED IN THAT MARKET UP UNTIL ABOUT 

17 '75 OR '76, WHERE THERE WAS THE INTERVENTION OF CELLULAR 

18 FOAM, PLASTICS AND FIBERGLASS. 

19 Q. SO BETWEEN 1960 AND 1969, DID THOSE PRODUCTS 
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CONTAIN ASBESTOS? 

A. SOME OF THEM DID, YES, SIR. 

Q. OF THOSE PRODUCTS WHICH YOU MENTIONED, WHICH OF 

THOSE PRODUCTS, IF ANY, WOULD BE MORE LIKELY THAN NOT TO 
CREATE AN ATMOSPHERE OF ASBESTOS DUST? 

MR. ROSSE: OBJECTION, YOUR HONOR. OVERBROAD. 

VAGUE. 

THE COURT: SUSTAINED. 

MR. BROWN: SUSTAINED? 

THE COURT: YES, SUSTAINED. 

MR. BROWN: I DIDN'T HEAR IT. 

THE COURT: YES. IT'S OVERBROAD AND VAGUE AS TO 

WHAT YOU'RE ASKING. 

MR. BROWN: ALL RIGHT. LET'S GO THROUGH THEM 

ONE BY ONE, MR. AY. 

Q. LET'S GO BACK TO TRANSITE PIPE. 

FIRST OF ALL, TELL US HOW THAT'S USED IN 
RESIDENTIAL CONSTRUCTION. 

A. THE MOST COMMON AREA OF TRANSITE PIPE THAT ONE 
WOULD SEE IS YOUR HEATER IN YOUR HEATER CLOSET. YOU OPEN 
THE DOOR, YOU SEE THE METAL PIPE THAT GOES UP, AND THEN IT 
WILL TIE INTO A CEMENTATIOUS — 

MR. ROSSE: EXCUSE ME, YOUR HONOR. I HAVE AN 
OBJECTION. FOUNDATION. 

MR. BROWN: CAN WE HAVE A SIDEBAR, YOUR HONOR? 

THE COURT: YES. 

(COURT AND COUNSEL CONFER OUTSIDE 
THE PRESENCE OF THE JURY) 

MR. BROWN: Q. OKAY. MR. AY, LET ME ASK YOU 

SOME QUESTIONS ABOUT THESE PRODUCTS THAT ARE FOUND IN HOMES 
WHICH CONTAIN ASBESTOS. 

AND I WAS ASKING YOU ABOUT TRANSITE PIPE. 

WHERE IS THE TRANSITE PIPE LOCATED? 

MR. ROSSE: OBJECTION, YOUR HONOR. FOUNDATION. 

RELEVANCE. 

THE COURT: WELL — 

MR. BROWN: ALL RIGHT. I WILL GO BACK AND LAY A 

FOUNDATION. 

THE COURT: ALL RIGHT. 

MR. BROWN: Q. IN YOUR BUSINESS — AND HOW 

LONG HAVE YOU BEEN IN THAT BUSINESS? 

A. SINCE 1984. 

THE COURT: I DON'T KNOW WHAT "THAT BUSINESS" 

MEANS. "HOW LONG HAVE YOU BEEN IN THAT BUSINESS?" 

I DON'T KNOW WHAT BUSINESS WE ARE TALKING ABOUT. 
MR. BROWN: Q. AND THAT BUSINESS IS WHAT? 


10 A. ASBESTOS DETECTION. 

11 Q. AND DOES THAT INVOLVE INSPECTING HOMES? 

12 A. YES, ON A DAILY BASIS. 

13 Q. AND DOES THAT INVOLVE INSPECTING HOMES BUILT IN 

14 THE 1960S? 

15 A. YES, IT DOES. 

16 Q. DOES THAT REQUIRE YOU TO BE FAMILIAR WITH THE 

17 LOCATION OF WHERE ASBESTOS PRODUCTS ARE FOUND WITHIN HOMES 

18 BUILT IN THE 1960S? 

19 A. YES. 

20 Q. DOES IT REQUIRE YOU TO UNDERSTAND WHICH PRODUCTS 

21 IN HOME CONSTRUCTION CONTAIN ASBESTOS? 

22 A. YES. 

23 Q. AND WHY DOES IT REQUIRE YOU TO KNOW THAT? 

24 A. SO THAT WE WILL KNOW THE TYPES OF MATERIAL TO 
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SAMPLE, THE YEARS IN WHICH THEY WERE LIKELY TO HAVE 
CONTAINED ASBESTOS, SO THAT WE DON'T OVERSAMPLE OR 
UNDERSAMPLE. 

Q. AND HOW MANY HOME INSPECTIONS DO YOU DO IN THIS 
BUSINESS? 

A. I'D SAY, ON A DAILY BASIS — OBVIOUSLY, I'M NOT 
DOING ONE TODAY, BUT MY PARTNER IS DOING TWO OF THEM TODAY. 
SO OUR BUSINESS DOES THEM ON A DAILY BASIS. 

I'M NOT INVOLVED WITH IT EVERY DAY, BUT YESTERDAY 

I DID ONE. 

Q. SO — 

A. WHEN I'M THERE, I DO THEM. 

Q. ALL RIGHT. NOW, WITH RESPECT TO TRANSITE PIPE, 
HAVE YOU BECOME FAMILIAR WHERE THAT IS LOCATED IN THE 
TYPICAL HOME BUILT IN THE '60S? 

A. INSIDE THE HOME, YES. 

Q. WHERE? 

A. IT'S LOCATED PRIMARILY ON THE FLU PIPES OFF OF 
HVAC UNITS. IT'S AROUND THE HOT WATER TANKS. 

Q. AND WHAT WOULD CAUSE THE ASBESTOS IN THE TRANSITE 
PIPE TO BECOME FRIABLE? 

A. IT BECOMES FREE WHEN YOU CUT OR LENGTHEN IT, WHEN 
YOU ALTER THE LENGTH OF THE PRODUCT. 

THE PRODUCT COMES IN, I BELIEVE IT'S 11-FOOT 
LENGTHS. AND WHEN YOU CUT IT TO A CERTAIN LENGTH, YOU 
RELEASE FIBER. 

Q. ALL RIGHT. WHERE WOULD THE ASBESTOS BE WITHIN 
THE HVAC INSULATION? 

A. ON THE DUCTS, THE DUCT INSULATION AND THE PLENUM 
AND THE TAPES THAT ARE USED TO SEAL THE PLENUM TO THE 
HEATER. 

AND ALSO ON THE FIRST PORTION OF THE FLU PIPE, 

WHICH IS METAL. WHERE IT COMES OFF THE HEATER ITSELF, 
THERE'S A COUPLE OF ELBOWS. YOU WILL FIND TAPE THERE. 

SOME OF THE DUCTS WERE MANUFACTURED FROM 1960 TO 
ABOUT 1981. THE DUCTS THEMSELVES WERE MADE SOLELY OF 
ASBESTOS AS OPPOSED TO BEING A SHEET METAL DUCT WRAPPED WITH 
ASBESTOS. 

IN SOME OF THE HOMES WHERE YOU HAVE METAL DUCTS, 
THE METAL WILL VIBRATE. SO THEY PUT WHAT THEY CALL AN 
EXPANSION OR A VIBRATION DAMPENER. IT'S AN EXPANSION JOINT. 

AND A LOT OF TIMES, THIS IS MADE OF A CHRYSOTILE 
ASBESTOS CLOTH. 

Q. CHRYSOTILE IS WHAT? 

A. CHRYSOTILE IS A TYPE OF ASBESTOS FIBER. 

Q. OKAY. ALL RIGHT. 

WHAT, IF ANYTHING, WOULD FREE THE ASBESTOS FIBERS 
IN THE ATMOSPHERE DURING THE CONSTRUCTION PHASE? 

MR. ROSSE: OBJECTION, YOUR HONOR. RELEVANCE. 

THE COURT: OVERRULED. 

THE WITNESS: THE HANDLING OF THESE PRODUCTS, 

WHEN THEY'RE INSTALLED, CAUSES FIBER TO BECOME RELEASED. 

THEY ARE A FRIABLE PRODUCT. IT'S LIKE PICKING UP 
A PIECE OF CHALK. YOU KNOW, THE CHALK STILL STAYS THE SAME, 
BUT YOU HAVE CHALK ON YOUR HAND. 

IT IS THE SAME BASIC THING. IT'S A SOFT MATERIAL 
THAT IS EXTREMELY FRIABLE. 

MR. BROWN: Q. LET ME ASK YOU ABOUT DRYWALL. 

WAS DRYWALL COMMONLY INSTALLED IN HOMES IN THE 

1960S? 
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A. YES. 

Q. TELL US WHAT DRYWALL IS. 

A. DRYWALL ITSELF IS A CALCILITE — IT'S A CALCILITE 
MATERIAL THAT HAS, FOR THE MOST PART, A FIBERGLASS OR A 
CELLULOSE BINDER TO HOLD IT TOGETHER AND IT HAS A CELLULOSE 
PAPER ON BOTH SIDES OF IT. 

AND IT IS USED IN CONNECTION WITH JOINT COMPOUNDS 
FOR FILLING IN THE CRACKS IN CORNERS, HOLES, ETCETERA. 

Q. AND TELL US WHAT A JOINT COMPOUND IS. 

A. JOINT COMPOUND IS WHEN YOU HAVE TWO SHEETS OF 
DRYWALL THAT COME TOGETHER. THEY PUT THIS MUD, WHAT — WE 
CALL IT MUD. IT'S A PLASTER-TYPE MATERIAL. IT'S A PUTTY 
THAT IS TROWELED ON OVER THE SEAM WHERE TWO JOINTS COME 
TOGETHER. IT IS TROWELED AND THEN A PIECE OF TAPE. 

SOMETIMES THE TAPE WILL CONTAIN ASBESTOS. MOST 
OF THE TIME, IT WAS A CELLULOSE TAPE WOULD BE LAID OVER THE 
TOP . 

AND THEN IT WOULD BE TROWELED AGAIN WITH MORE 
MUD, AND THEN THAT MUD WOULD BE SANDED SMOOTH TO MAKE A 
SMOOTH SURFACE. 

ALL OF THE HOLES OR THE DIVOTS FOR THE NAILS THAT 
NAILED THE DRYWALL UP. AND IN THE '60S, THEY USED NAILS 
THAT THEY WERE CALLED DIPPLE NAILS. THE HEAD OF THE NAIL 
WAS CONCAVE, SO THAT WHEN YOU DROVE THE NAIL IN, IT 
RECESSED, AND THEN YOU PUT MUD OVER THE TOP OF THAT. 

SO EVERY 16 INCHES YOU HAD A ROW OF NAILS. EVERY 

FOUR FEET YOU HAD A SEAM, FOUR FEET HIGH, EIGHT FEET WIDE. 

SO YOU HAD ABOUT 60 PERCENT OF THE DRYWALL WOULD 


BE COVERED WITH JOINT COMPOUND THAT WOULD BE SANDED. 

Q. JOINT COMPOUND CONTAINS ASBESTOS? 

A. YES, IT DID. 

Q. DID THE SANDING PUT THE ASBESTOS FIBERS UP INTO 


THE AIR? 

A. YES, IT DID. 

Q. SHEET GOODS OR FLOORING. 

HOW ARE THEY — WHERE ARE THEY FOUND IN THE 
HOMES? HOW WERE THEY INSTALLED? 


A. 

THE 

LINOLEUMS — 




MR. 

ROSSE: 

OBJECTION, 

YOUR HONOR. 

COMPOUND. 


THE 

COURT: 

OKAY. ASK 

HIM ONE OF 

THE QUESTIONS 


MR. 

BROWN: 

Q. SHEET 

GOODS IS WHAT? 

A. 

SHEET GOODS 

IS LIKE LINOLEUM ROLLED 

OUT. 

Q. 

ALL 

RIGHT. 

AND THEY'D 

BE FOUND, I 

GUESS, IN ANY 


FLOORS YOU PUT THEM IN. WHAT CONTAINS THE ASBESTOS? 

A. THE ASBESTOS IS THE BACKING ON THE LINOLEUM. IF 
WERE TO LOOK AT A PIECE OF LINOLEUM ON THE SIDE, THE TOP 
WOULD BE YOUR COLOR, AND YOUR SURFACE, WHICH WOULD BE A 
VINYL MATERIAL. THE BACK OF IT, BECAUSE WHEN IT'S STEPPED 
ON, IT'S KIND OF SOFT, THE CUSHION THING OR PAD WOULD BE THE 
ASBESTOS BACKING. 

Q. WHAT ABOUT ACOUSTICAL SPRAYS, DID THEY CONTAIN 
ASBESTOS? 

A. YES. 

Q. ALL RIGHT. AND HOW WERE THEY APPLIED? HOW WERE 
THEY PUT ON? 

MR. ROSSE: OBJECTION, YOUR HONOR. FOUNDATION. 


THE COURT: WHY DON'T YOU SEE IF YOU CAN — IF 

YOU WANT, YOU CAN — SEE IF YOU CAN LAY A FOUNDATION. 
SUSTAINED WITHOUT PREJUDICE. 

MR. BROWN: OKAY. 

Q. WERE YOU FAMILIAR WITH THE WAY IT'S PUT ON, YES 
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OR NO? 


YES . 

HOW DID YOU BECOME FAMILIAR WITH THE WAY IT'S 
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A. 

Q. 

INSTALLED? 

A. IT'S INSTALLED IN MY HOME. 

Q. YOU DID TEST THAT? 

A. YES. 

Q. WHERE IS IT FOUND? 

A. IT IS FOUND IN — WELL, WHEREVER IT'S SHOT. IF 
IT'S A NEW HOME AND IT'S GOING TO BE USED AS PART OF THE 
DECORATIVE — ECONOMIC DECORATIVE MATERIAL, YOU WILL FIND IT 
IN CLOSETS. YOU WILL FIND IT IN ALL OF THE CEILINGS OF THE 
HOUSE EXCEPT, AS A GENERAL RULE, YOU WILL NOT FIND IT IN 
KITCHENS OR THE BATHROOMS. THEY ARE A SMOOTH SURFACE. 

BUT THE REST OF THE HOUSE, YOU WILL FIND IT. 

Q. AND IS IT SPRAYED ON? 

A. YES, IT'S SPRAYED ON. 

Q. OKAY. CEILING TILES, DO THEY CONTAIN ASBESTOS? 

A. YES. 

Q. AND IN INSTALLATION OF CEILING TILES, WHAT, IF 
ANYTHING, WOULD RELEASE FIBERS INTO THE ATMOSPHERE? 

A. WELL. I NEED TO CLARIFY. CEILING TILES IS A 
WHOLE LITANY OF TILES. THE TWO-BY-FOUR OR THE TWO-BY-TWO, 

WHAT THEY CALL DROP-IN CEILINGS, WHERE YOU HAVE THE T-BAR 
AND THE CEILINGS, THE TILES DROP IN THOSE, CONTAINED 
ASBESTOS DURING THE '60S. 

THE 12-BY-12 TILES, LIKE WE HAVE HERE, AS A 
GENERAL RULE, DID NOT CONTAIN ASBESTOS. 

Q. ALL RIGHT. THE FELT PAPER USED IN ROOFING OR 
OTHER AREAS? 

A. FELT PAPER IS — 

MR. ROSSE: OBJECTION, YOUR HONOR. RELEVANCE. 

THE COURT: OVERRULED. 

THE WITNESS: FELT PAPER IS USED AS A BACKING 

OVER THE STUDS BEFORE THE CHICKEN WIRE IS APPLIED, BEFORE 
THE STUCCO GOES ON. SO IT'S USED ON THE EXTERIOR OF THE 
HOUSE. 

ALSO, FELT PAPER, DEPENDING ON THE TYPE OF ROOF, 
IS USED TO LAY DOWN AS A VAPOR BARRIER ON THE ROOF. YOU CAN 
USE 15-POUND FELT, 45-POUND, 90-POUND FELT. 

IN THE HOUSE, FELT PAPER IS LAID DOWN IN THE 
HALLWAYS AND ON THE FLOORS WHERE A LOT OF TRAFFIC IS MADE TO 
HELP PROTECT THE FLOORING MATERIALS, NOT NECESSARILY THE 
FINISHED PRODUCT, BUT JUST THE FLOORING MATERIALS, BECAUSE 
THESE PRODUCTS HAVE A TENDENCY TO FALL ON THE FLOOR. 

THEY CAN BE ROLLED UP OR TAKEN OUT WITH THE PAPER 
WHERE, IF THEY FALL ON THE FLOOR, THEN THEY HAVE TO BE 
SCRAPED OUT. 

MR. BROWN: Q. ALL RIGHT. YOU MENTIONED 

MASTICS. 

WHICH IS WHAT, JUST BRIEFLY? 

A. IT'S A TAR-BASED MATERIAL. IT'S A GLUE, A 
HEAVY — MASTIC. I DON'T KNOW HOW ELSE TO EXPLAIN IT. 

AND THE FIBER IS USED AS A BINDER TO HOLD IT 

TOGETHER. 

Q. YOU WOULDN'T EXPECT MASTIC TO RELEASE ASBESTOS 
FIBERS IN THE AIR, WOULD YOU? 

A. ONLY WHEN IT'S SANDED. IF YOU — ONCE IT DRIES, 
THE ONLY WAY TO GET IT OFF IS TO SCRAPE IT OFF. AND IT DOES 
HAVE A FIBER RELEASE THEN. 

Q. LET'S MOVE TO COMMERCIAL/INDUSTRIAL. 
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11 BEFORE I DO THAT. YOU WOULDN'T EXPECT TO FIND 

12 INSULATORS APPLYING ASBESTOS INSULATION IN NEW HOME 

13 CONSTRUCTION, WOULD YOU? 

14 A. THAT'S A GEOGRAPHIC THING. 

15 Q. NOT HERE? NOT IN CALIFORNIA? 

16 A. NOT IN SOUTHERN CALIFORNIA. THE FARTHER NORTH 

17 YOU GO, THE MORE LIKELY YOU ARE GOING TO FIND THERMAL 

18 SYSTEMS. 

19 Q. LET'S MOVE TO COMMERCIAL/INDUSTRIAL. 

20 ARE INSULATORS COMMONLY FOUND IN 

21 COMMERCIAL/INDUSTRIAL CONSTRUCTION? 

22 A. YES. 

23 Q. WHAT ARE THEY INSTALLING? 

24 A. THEY'RE INSTALLING PIPE INSULATION AND HEAT TANK 

25 OR RECEIVERS INSULATION. 

26 IN COMMERCIAL BUILDINGS, YOU HAVE A HEAT SOURCE, 

27 A HEAT GENERATING UNIT. SO YOU'LL FIND IT ON ALL THE PIPING 

28 SYSTEMS, BECAUSE MOST ALL COMMERCIAL BUILDINGS HAVE A RETURN 
2758 

1 SYSTEM. 

2 SO IF YOU'RE IN A HOTEL ON THE 15TH FLOOR, YOU 

3 CAN TURN HOT WATER ON INSTANTLY. IF YOU DIDN'T HAVE A 

4 RETURN SYSTEM, IT MIGHT TAKE 10 MINUTES OF RUNNING WATER TO 

5 GET HOT WATER. 

6 SO THEY HAVE A CIRCULATING SYSTEM, AND TO KEEP 

7 THE HEAT IN, THEY INSULATE IT. 

8 Q. NOW, THE INSULATION USED IN THE 1960S IN 


10 

A. 


SOME OF IT DID, YES, SIR. 

11 

Q. 


LET ME ASK: INSULATORS USE MUD? 

12 

A. 


YES . 

13 

Q. 


WHICH IS WHAT? 

14 

A. 


"MUD" IS THE TERM — "MUD" COVERS THE WHOLE 

15 

SPECTRUM 

IN THE CONSTRUCTION INDUSTRY. 

16 



BUT FOR INSULATION PURPOSES, MUD WAS A DRY, 

17 

POWDERY 1 

MATERIAL THAT WAS MIXED WITH WATER AND USED AS A 

18 

PUTTY OR 

PLASTER-TYPE FINISH TO SEAL THE JOINTS AND TO MAKE 

19 

A SMOOTH 

SURFACE. 

20 

Q. 


ALL RIGHT. LET ME SHOW YOU WHAT'S BEEN MARKED AS 

21 

PLAINTIFFS 1 

EXHIBIT 1854 AND PLAINTIFFS' EXHIBIT 1855 AND 

22 

ASK YOU 

IF 

YOU CAN IDENTIFY WHAT THEY ARE. 

23 



FIRST, 1854 IS WHAT? 

24 

A. 


1854 IS A SMALL VIAL OF '85 MAG, MUD. 

25 

Q. 


AND 1855? 

26 

A. 


THAT'S A SMALL VIAL OF CALCIUM SILICATE PIPE 

27 

COVERING 

. 


28 

Q. 


I NOTICE IT'S CUT IN THE MIDDLE? 

2759 




1 

A. 


YES . 

2 

Q. 


IS THIS CALLED A HALF ROUND? 

3 

A. 


IT IS. 

4 

Q. 


IS THAT WHAT YOU TYPICALLY FIND ON PIPES? 

5 

A. 


THEY COME THREE-FOOT LONG. 

6 

Q. 


AND THEY VARY IN SIZE, DEPENDING ON WHAT PIPE 

7 

YOU'RE GOING TO BE INSULATING? 

8 

A. 


THAT IS CORRECT. 

9 

Q. 


WHAT ARE THE ASBESTOS PRODUCTS THAT NORMALLY GO 

10 

INTO INDUSTRIAL/COMMERCIAL CONSTRUCTION OTHER THAN THE ONES 

11 

YOU'VE ALREADY MENTIONED? 

12 

A. 


IT WOULD BE ALL OF THOSE THAT I PREVIOUSLY 

13 

MENTIONED. 


14 

Q. 


IN THE HOMES? 

15 

A. 


IN THE HOMES. 
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THE OTHER ONE WE FORGOT TO MENTION WAS ASBESTOS 
SIDING MATERIALS, CEMENTATIOUS BOARD, LIKE TRANSITE, ONLY 
THEY COME IN A FLAT SHEET. AND THEY ARE USED EITHER FOR 
ROOFING OR SIDING ON BUILDINGS. 

Q. OKAY. 

A. YOU WILL FIND THAT ALSO IN THE COMMERCIAL 

INDUSTRY. YOU WILL FIND ALL OF THE PRODUCTS THAT WE 
MENTIONED BEFORE. AND YOU WILL FIND THE THERMAL INSULATION. 

Q. IN YOUR BUSINESS OF TESTING, DO YOU HAVE TO BE 
FAMILIAR WITH SOMETHING CALLED PEL? 

A. YES. 

Q. TELL US WHAT PEL IS. 

A. PERMISSIBLE EXPOSURE LIMIT. 

Q. WHO SETS THAT? 

A. IT'S SET BY THE EPA. 

Q. WHAT IS THE CURRENT LIMIT? 

A. THE CURRENT LIMIT IS .01 FIBERS PER CC. 

Q. AND SO THAT IS A LIMIT OF ASBESTOS EXPOSURE THAT 
CANNOT BE EXCEEDED BY LAW? 

A. YOU CAN EXCEED ANYTHING IN EXCESS OF THAT. IF 
YOU WERE AT .01 .02, THAT IS A MEDICAL ASBESTOS LEVEL, 
MEANING THAT ANYONE EXPOSED IN EXCESS OF .01 MUST BE 
ENROLLED IN A MEDICAL MONITORING PROCESS. 

ANYTHING GREATER THAN .02, YOU MUST HAVE 
RESPIRATORY PROTECTION TO WORK IN THAT ENVIRONMENT. 

Q. NOW, WHEN YOU CAN SEE VISIBLE DUST IN THE AIR 
ARISING FROM WORK WITH ASBESTOS, DOES THAT GIVE YOU AN 
INDICATION OF WHETHER THE PEL HAS BEEN EXCEEDED? 

MR. ROSSE: OBJECTION, YOUR HONOR. LACKS 

FOUNDATION. 

THE COURT: IF YOU WANT TO PROCEED WITH THIS, 

YOU ARE GOING TO HAVE TO LAY A FOUNDATION. 

MR. BROWN: Q. DO YOU TEST FOR PEL? 

A. WE DON'T TEST FOR PEL. WE TEST FOR THE QUALITY 
OF AIR. AND IF IT EXCEEDS THE PEL, THEN THERE ARE STEPS 
THAT HAVE TO BE TAKEN. 

Q. HOW LONG HAVE YOU BEEN DOING THAT? 

A. SINCE 1984. 

Q. ALL RIGHT. NOW, WHAT HAS BEEN YOUR EXPERIENCE 
WHEN YOU CAN SEE DUST IN THE AIR FROM ASBESTOS WORK, WHETHER 
IT RISES ABOVE THE PEL OR NOT? 

A. NO. 1, IF I CAN SEE DUST, I WILL NOT TAKE AN AIR 
TEST, BECAUSE IT WOULD BE USELESS, BECAUSE IT WILL EXCEED 
THE LIMITS, IF YOU CAN SEE IT. 

OWCP HAS A STANDARD — OFFICE OF WORKERS' 
COMPENSATION HAS A STANDARD THAT VISIBLE DUST IS HIGH DEGREE 
EXPOSURE. HIGH DEGREE EXPOSURE IS ANYTHING GREATER THAN TWO 
FIBERS PER CC. 

SO WE WOULD — ANYTIME YOU SEE DUST, IF IT IS AS 
A RESULT OF ANY ASBESTOS, THAT IN ITSELF WOULD BE ABOVE ANY 
PERMISSIBLE LIMIT. 

SO MY STANDARD — THE STANDARD PROCESS IS IF YOU 
CAN SEE IT, IT'S NOT CLEAN. CLEAN IT UP. THEN I'LL COME 
BACK AND TEST. 

Q. LET'S MOVE TO POWER PLANTS. 

FIRST OF ALL, LET ME ASK YOU THIS: IS THE WORK 
OF INSULATORS AND PIPEFITTERS AND THE OTHER TRADES, IS IT 
STANDARDIZED THROUGHOUT THE COUNTRY? 

A. YES. 

Q. TELL US HOW THAT HAPPENS AND HOW IT BECAME 
STANDARD. 
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A. ANY UNION THAT HAS TRAVELING RIGHTS, MEANING IF 

YOU BELONG TO A UNION AND YOU CAN WORK, YOU CAN GO TO 
ANOTHER TERRITORY. YOU COULD GO TO ARIZONA AND GO TO WORK, 
OR YOU COULD GO TO WISCONSIN AND GO TO WORK. ANYTIME YOU 
HAVE THE ABILITY TO TRAVEL WITHIN THE UNION, THE WORK IS 
STANDARDIZED. 

THAT WAY, A PIPEFITTER LEARNING HIS TRADE IN SAN 
FRANCISCO CAN GO TO LOS ANGELES, WHICH IS A DIFFERENT UNION, 

A DIFFERENT JURISDICTION, AND YET HE CAN DO THE JOB WITHOUT 
SPECIAL TRAINING. 

SO THE JOBS ARE STANDARDIZED THROUGHOUT THE 
UNITED STATES, AND BASICALLY, THROUGHOUT THE WORLD. AND 
THEY ARE MADE SO THAT YOU CAN HAVE A WORLDWIDE READY ACCESS 
OF PEOPLE. 

IF WORK IS REAL BUSY IN ONE PLACE, YOU CAN BORROW 
FROM ANYWHERE IN THE COUNTRY AND MEET YOUR NEEDS. 

Q. ALL RIGHT. 

A. SO IF YOU GO ON A BIG JOB, LIKE A POWERHOUSE, YOU 
WILL HAVE TRAVELERS FROM ALL OVER THE PLACE. 

Q. IN POWERHOUSE CONSTRUCTION, IS THERE A 
RELATIONSHIP BETWEEN THE WORK BEING DONE BY PIPEFITTERS AND 
INSULATORS, STANDARD IN TERMS OF WHERE THEY ARE, WHEN 
THEY'RE DOING IT, THAT TYPE OF THING? 

A. YES. 

Q. WE WERE TOLD BY MR. WHITTEKER THAT HIS CREWS 
WORKED CLOSE TO THE INSULATORS. 

CAN YOU EXPLAIN WHY THAT WOULD BE NECESSARY IN 
POWERHOUSE CONSTRUCTION? 

A. BECAUSE THE JOBS ARE GOING UP SIMULTANEOUSLY. 

YOU RUN A PIECE OF PIPE TODAY, AND TOMORROW, THE INSULATOR 
IS WORKING ON IT, AND YOU ARE RUNNING A NEW PIECE OF PIPE 
TWO FEET AWAY FROM THERE. 

THE ONLY RESTRICTION THAT YOU HAVE ON THE 
INSULATION IS THAT, AS A GENERAL RULE, INSULATION IS NOT 
INSTALLED UNTIL THE SYSTEM IS HYDROSTATICALLY TESTED. THE 
SYSTEM CAN'T BE TESTED UNTIL IT BECOMES A CLOSED UNIT; IN 

OTHER WORDS, EVERYTHING HAS TO BE DONE WITHIN THAT SYSTEM. 

BECAUSE OF THAT TIME DELAY, WHAT THEY DO IS, THE 
INSULATORS ARE INSTRUCTED TO GO AHEAD, INSULATE THE SYSTEM 
BUT LEAVE THE JOINTS AND WELDS OPEN, SO THAT, WHEN IT IS 
TESTED, THEY CAN SEE IF THERE'S A LEAK. 

SO PIPEFITTERS, AS SOON AS THEY RUN THE PIPE, WE 
CAN START INSULATING RIGHT BEHIND THEM, AS LONG AS WE LEAVE 
THE WELDS OPEN. 

Q. HOW FAR BEHIND THEM? 

A. HOW FAR BEHIND THEM? RIGHT ON THEIR ELBOW. 

Q. TELL ME, WHAT DO INSULATORS DO IN THE 

CONSTRUCTION OF A POWER PLANT THAT CREATES ASBESTOS DUST? 

A. THEY USE INSULATION MATERIALS. 

Q. AND HOW DOES THAT CREATE DUST? 

A. THE PRODUCT ITSELF IS SOFT. IT'S FRIABLE. IT IS 
CRUMBLY. 

IF YOU TAKE THIS PIECE OF MATERIAL (INDICATING) 
AND CUT IT, IMAGINE, IF YOU WILL, TAKING A BIG BLOCK OF 
CHALK AND RUNNING A SAW THROUGH IT. IT MAKES DUST, JUST 
LIKE A PIECE OF WOOD. IF YOU CUT A PIECE OF WOOD, YOU HAVE 
SAWDUST. 

THE DIFFERENCE IS THIS DUST IS VERY FINE. IT'S 
ALMOST A POWDER. AND IT BECOMES AIRBORNE AND IT MAKES 
VISIBLE DUST IN THE AIR AND ON THE FLOOR. 

AND THAT FLOOR MATERIAL IS REENTRAINED BY 
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WORKMEN. 

Q. DOES THE ECONOMICS OF A CONSTRUCTION JOB OF A 
POWERHOUSE, FOR AN EXAMPLE, DICTATE HOW CLOSE THE TRADES 

WORK TOGETHER? 

A. IT DOES. 

Q. HOW? 

A. IN THAT TIME IS MONEY. EVERYTHING RELATES TO THE 
TIME AND MONEY. 

SO IF YOU HAVE A JOB THAT HAS TO BE DONE WITHIN A 
CERTAIN TIME, THEN PEOPLE HAVE TO BUTT UP WITH ONE ANOTHER. 
YOU START AND CRAFT WORKS TOGETHER. 

AND THEN THE OTHER THING IS THAT ANYTIME YOU'RE 
BUILDING A COMPLEX SYSTEM, THERE ARE THINGS THAT NEED TO BE 
DONE ONE RIGHT AFTER ANOTHER; I.E., A PIECE OF PIPE IN A 
CORNER GOES UP BEFORE THE NEXT PIECE OF PIPE CAN GO UP. 

THAT HAS TO BE INSULATED. SO THE INSULATOR HAS 
TO BE THERE WHEN THINGS ARE GOING UP, BECAUSE THERE ARE JOBS 
THAT HE HAS TO FILL IN FOR RIGHT AWAY. SO YOU ALWAYS HAVE 
THESE CRAFTS OVERLAPPING THEMSELVES. 

Q. OKAY. DID THERE COME A TIME WHEN INSULATION 
BEGAN TO BE PHASED OUT IN THE EARLY '70S? 

A. INSULATION ITSELF? 

Q. EXCUSE ME. ASBESTOS INSULATION? 

A. YES. 

Q. WHY WAS THAT? 

A. THERE WERE A NUMBER — WELL, THE MAIN REASON WAS 
THE REGULATIONS FORBID THE MANUFACTURE OF CERTAIN PRODUCTS 
WITH ASBESTOS. 

Q. WHAT DO YOU MEAN WHEN YOU SAY "FIBERS CAN BECOME 
REENTRAINED"? WHAT DOES THAT PHRASE MEAN? 

A. IT MEANS THEY CAN BE BROUGHT BACK INTO THE AIR. 

IMAGINE, IF YOU WILL, SPILLING A BAG OF FLOUR ON THE FLOOR. 
IT MAKES A LOT OF DUST. YOU SIT THERE AND THEN YOUR 
GRANDCHILD RUNS THROUGH THE ROOM. AS HE RUNS THROUGH THE 
ROOM, AS HIS FEET COME DOWN, IT MAKES A COMPRESSION OF AIR 
(SLAPPING HANDS). 

WHEN WE WALK, WE PUT OUR FOOT DOWN. IT CAUSES 
AIR TO COME UP AROUND THE FOOT (SLAPPING HANDS), AND THAT 
BRINGS THE DUST BACK UP. 

AS WE GO THROUGH A SPACE, IT'S LIKE WATER GOING 
DOWN A STREAM. IF YOU HAVE A BIG BOULDER IN THE STREAM AND 
THE WATER RUSHING BY. WHEN IT GOES AROUND THE BOULDER, IT 
CREATES AN EDDY IN THE BACK OF IT, OR BASICALLY A VOID — A 
VACUUM — EXCUSE ME — THAT PULLS THE AIR IN. 

SO THAT AS WE WALK THROUGH A SPACE, WE CAUSE 
TURBULENCE OF AIR AND A VACUUM BEHIND US THAT CAUSES THIS 
MATERIAL TO BE BROUGHT BACK UP INTO THE AIR, EVEN THOUGH IT 
IS LAID DOWN. 

IT REENTRAINS IT BACK INTO THE AIR. SO OUR 
WALKING AND OUR MOVEMENT CREATE AIR CIRCULATION. 

Q. DOES THAT HAPPEN ON CONSTRUCTION SITES DURING THE 

WORK? 

A. ANYTIME PEOPLE MOVE, IT DOES. 

Q. DOES IT HAPPEN IN A WORKER'S HOME IF THE WORKER 
COMES HOME WITH CLOTHES ON WHICH THERE ARE FIBERS? 

A. SURE. 

MR. ROSSE: OBJECTION, YOUR HONOR. LACKS 
FOUNDATION, EVIDENCE CODE 803, YOUR HONOR. 

THE COURT: IS THE QUESTION: DOES IT HAPPEN OR 

CAN IT HAPPEN? 
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MR. BROWN: CAN IT HAPPEN? 

THE COURT: I'LL STRIKE THE ANSWER TO THE LAST 

QUESTION AND LET YOU ANSWER THE QUESTION. 

CAN IT HAPPEN IN THOSE CIRCUMSTANCES? 

MR. BROWN: Q. CAN THAT HAPPEN WHEN A WORKER 

WITH FIBERS ON HIS CLOTHES WALKS THROUGH HIS HOME? 

A. SURE. 

Q. AND IF HE DROPS FIBERS AND THE FIBERS GO INTO THE 
CARPET WITH ANYBODY WALKING THROUGH THERE, WILL IT DISTURB 
THOSE FIBERS? 

A. YES. 

Q. WOULD THAT HAPPEN IN FIBERS BOTH IN THE FAMILY 
CAR? WOULD THEY BE REENTRAINED BY THE MOVEMENT IN THE CAR? 

A. ANY — 

MR. ROSSE: OBJECTION, YOUR HONOR. LACKS 

FOUNDATION. 

THE COURT: THE WAY IT'S PHRASED, IT DOES. 

I'LL SUSTAIN. 

IF THE QUESTION IS, CAN IT HAPPEN, THAT MAY BE 
DIFFERENT, BUT THE QUESTION WOULD IT HAPPEN OR DOES IT 
HAPPEN, THE OBJECTION IS A GOOD ONE. 

MR. BROWN: ALL RIGHT. 

Q. CAN IT HAPPEN? 

A. YES. 

MR. ROSSE: OBJECTION. EVIDENCE CODE 803. 

LACKS FOUNDATION. 

THE COURT: OVERRULED. 

MR. ROSSE: CAN WE HAVE A SIDEBAR, YOUR HONOR? 

(COURT AND COUNSEL CONFER OUTSIDE 
THE PRESENCE OF THE JURY) 

THE COURT: AFTER A SIDEBAR, I UNDERSTAND YOU 

HAVE AN OBJECTION FOR LACK OF FOUNDATION ON THE LAST ANSWER 
THAT WAS GIVEN. 

I OVERRULED IT, AND YOU'VE INDICATED THAT YOU 
WOULD LIKE TO VOIR DIRE THE WITNESS ON THE FOUNDATION FOR 
THAT. 

AND I TAKE IT THERE'S NO OBJECTION TO THAT; 

RIGHT? 

MR. BROWN: NO OBJECTION. 

THE COURT: IF YOU'D LIKE TO DO THAT, GO AHEAD. 

AND I'LL RECONSIDER MY RULING, IF YOU ASK ME TO, DEPENDING 
ON THIS VOIR DIRE THAT YOU DO. 

MR. ROSSE: THANK YOU, YOUR HONOR. 

THE COURT: OKAY- 

VOIR DIRE EXAMINATION 

BY MR. ROSSE: Q. MR. AY, YOU TOLD US YOU HAVE 
A HIGH SCHOOL EDUCATION? 

A. YES. 

Q. DO YOU HAVE ANY COLLEGE IDENTIFICATION? 

A. NO, SIR. 

Q. ARE YOU A TRAINED INDUSTRIAL HYGIENIST? 

A. I'M NOT A CERTIFIED INDUSTRIAL HYGIENIST. 

THE COURT: THIS ISN'T EXACTLY WHAT I HAD IN 

MIND. I THOUGHT THERE WAS SOME — DON'T SIT DOWN. 

I'M GOING TO TELL YOU WHAT I WILL ALLOW YOU TO 

DO. 

I THOUGHT THAT YOU WANTED TO VOIR DIRE ON THE 
QUALIFICATIONS FOR THE LAST OPINION THAT WAS GIVEN AS TO 
WHETHER THERE WAS THE BACKGROUND AND EXPERIENCE NECESSARY TO 
PERMIT THAT OPINION TO BE GIVEN. 

I DIDN'T ENVISION WE ARE GOING BACK TO HIS 
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EDUCATION. I THINK, ON THAT ONE, YOU NEED TO SAVE IT FOR 
YOUR CROSS-EXAMINATION. 

MR. ROSSE: I THINK THE QUALIFICATIONS — 

EDUCATION GOES TO THE QUALIFICATIONS TO GIVE THIS OPINION. 

THE COURT: WELL, I'LL GIVE YOU SOME LATITUDE 

HERE, BUT I DON'T WANT TO INTERRUPT THE DIRECT TO DO THE 
CROSS. 

YOU GO AHEAD, IF YOU THINK THIS IS DIRECTLY 

PERTINENT. 

MR. ROSSE: I WILL TRY TO LIMIT IT, YOUR HONOR. 

THE COURT: OKAY. 

MR. ROSSE: Q. IT IS MY UNDERSTANDING THAT YOU 

ARE TRAINED IN DETECTION OF ASBESTOS IN HOMES, COMMERCIAL 
PLACES AND INDUSTRIAL SETTINGS? 

A. YES, SIR. 

Q. AND YOUR TRAINING BEGAN IN 1984? 

A. NO, SIR. 

Q. WHEN DID YOU FIRST RECEIVE TRAINING IN THIS AREA? 

A. 1979, I WENT TO THE UNIVERSITY OF MICHIGAN. THEY 

PUT ON A CLASS FOR COLLECTING AND ANALYZING ASBESTOS IN THE 
AIR. SO THAT WAS MY FIRST OFFICIAL CLASS. 

I LEARNED HOW TO COLLECT THE SAMPLES, HOW TO 

ANALYZE THE SAMPLES, AND REPORT THE FINDINGS. 

Q. HOW LONG WAS THAT CLASS? 

A. IT'S ONLY A WEEK LONG. 

Q. DID YOU RECEIVE ANY TRAINING ON HOW THOSE 
PRODUCTS — HOW THOSE FIBERS BECOME AIRBORNE? 

A. SURE. 

Q. AND IN THAT CLASS, THEY TOLD YOU HOW A PRODUCT 
BECOMES AIRBORNE IN A HOME? 

A. NO, THEY DIDN'T SPECIFY A HOME. 

THE QUESTION — OR THE DISCUSSION WENT TO 
ASBESTOS BECOMES AIRBORNE WHEN USED WHERE THE PRODUCTS ARE 
AGITATED IN SUCH A MANNER THAT THEY RELEASE FIBER, AND WHAT 
THE MANNER IN WHICH YOU COLLECT THOSE SAMPLES ARE. 

AND THEN WE OUTLINE THE SAMPLING TRAINING, 

MEANING HOW TO DO THE PROCESS IN COLLECTING A SAMPLE OF A 
VACUUM PUMP, IT IS CALCULATED FOR SO MANY LITERS A MINUTE, A 
FILTER OF A CERTAIN DIAMETER WITH A MELACORE (PHONETIC) 
FILTER OF A CERTAIN SIZE AND DIAMETER, HOW MANY LITERS OF 
AIR YOU NEED TO DRAW TO QUALIFY AS A SAMPLE. 

AND THEN HOW TO MOUNT THAT SAMPLE, YOUR SAMPLING 
MEDIUM, WHICH IS YOUR FILTER, ONTO A SLIDE. HOW TO THEN 
COUNT THE FIBERS THAT YOU SEE WITHIN THE RETICLE OF THE 
SCOPE. THERE IS A LITTLE SQUARE IN THERE THAT YOU COUNT 
FIBERS WITHIN THAT. HOW MANY FIBERS PER FIELD YOU COUNT. 

AND THEN THE MATHEMATICAL EQUATION TO REPORT THE 
FIBERS THAT YOU COUNT TO THE NUMBER OF FIBERS IN THE FIELD, 
THE AREA THAT YOU COUNTED AND THE AMOUNT OF AIR THAT YOU 
SUCKED IN WILL GIVE YOU THE NUMBER OF FIBERS PER CUBIC 

CENTIMETER OF AIR THAT ONE WOULD FIND. 

SO I'M TRAINED TO SELECT AND ANALYZE. I AM ALSO 
TRAINED ON HOW WHAT PRODUCTS CAN CONTAIN ASBESTOS AND THE 
PROPENSITY FOR RELEASING DUST WHEN USED IN THE MANNER WHICH 
THEY WERE DESIGNED, WHETHER IT BE IN COMMERCIAL, INDUSTRIAL 
RESIDENTIAL OR MARINE PROPERTIES. 

Q. DID THAT TRAINING INCLUDE THE AMOUNT OF DUST THAT 
MAY ATTACH ITSELF TO A FABRIC AND BE BROUGHT HOME BY A 
WORKER? 

A. IT GOES TO ANY TYPE OF FIBER, REGARDLESS OF WHERE 
IT'S LOCATED. IF IT CAN BECOME AIRBORNE, WE CAN TEST FOR 
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12 IT. 

13 THE EARTHQUAKE IN — AS AN EXAMPLE, IF I MAY, THE 

14 EARTHQUAKE IN NORTHRIDGE HERE SEVERAL YEARS AGO, ASBESTOS 

15 CEILING MATERIAL THAT FELL INTO THE CARPET, PEOPLE VACUUMED 

16 IT UP. 

17 WE WENT IN AND TOOK AIR SAMPLES, JUST A LITTLE 

18 BIT OF A CEILING MATERIAL. NO. 1, WE DID WHAT WE CALL 

19 MICROVAC SAMPLING TO DETERMINE THE PRESENCE OF ASBESTOS, DID 

20 AIR SAMPLING WHERE YOU AGITATE THE MATERIAL TO SHOW 

21 REENTRAINMENT. THAT WOULD BE THE SAME AS SITTING ON A 

22 CHAIR. 

23 SITTING ON A CHAIR IN A HOUSE IS NO DIFFERENT 

24 THAN SITTING ON A CHAIR OR A SEAT IN AN AUTOMOBILE. YOU ARE 

25 IN A CLOSED ENVIRONMENT. OBVIOUSLY, IF THE WINDOW IS DOWN, 

26 YOU REDUCE EXPOSURES. 

27 THERE ARE A NUMBER OF FACTORS. THE PROCESSING, 

28 DOING IT IS IDENTICAL. THE REASON FOR DOING IT IS 

2771 

1 IDENTICAL. 

2 Q. DID YOU RECEIVE TRAINING ON HOW FIBERS ATTACH 

3 THEMSELVES TO WORK CLOTHING AND ARE BROUGHT HOME BY A 

4 WORKER? 

5 A. I DON'T THINK THERE IS A TRAINING PROGRAM AS TO 

6 HOW SOMETHING ATTACHES. 

7 MY TRAINING IS THAT ASBESTOS FIBERS WILL CLING TO 

8 ANY MATERIAL THAT IS POROUS, AND THAT AGITATION OF THAT 

9 MATERIAL WILL CAUSE SOME OF THOSE FIBERS TO BE RELEASED, BUT 

10 IT DOES NOT SPECIFY WORK CLOTHING. 

11 Q. WITHIN THE HOME, WHEN YOU TEST FOR ASBESTOS, CAN 

12 YOU DETECT WHERE THE SOURCE OF THAT ASBESTOS IS? 

13 A. NO. THE SOURCE WOULD BE WHERE YOU COLLECTED IT 

14 FROM. HOW THAT ASBESTOS GOT THERE, THAT IS DONE THROUGH 

15 SURVEY AS TO THE TYPE OF WORK THAT THE PEOPLE IN THE HOME 

16 DID. 

17 WHETHER OR NOT ASBESTOS WAS WITHIN THE HOME, 

18 WHETHER THERE WAS ANY WORK THAT WAS CONDUCTED IN THE HOME 

19 THAT WOULD CAUSE THOSE MATERIALS TO BECOME AIRBORNE; I.E. IF 

20 YOU ARE DOING CONSTRUCTION WORK, THEN YOU WOULD GET DUST IN 

21 THE HOME, AND THAT COULD BE THE SOURCE. 

22 Q. YOU CAN'T TELL BY AIR SAMPLING WHAT THE SOURCE OF 

23 THE ASBESTOS IS? 

24 A. NO, SIR. THE AIR SAMPLING DOES NOT GIVE YOU A 

25 CONSTITUENCY ANALYSIS. IT ONLY TELLS YOU THAT YOU HAVE 

26 FIBER THERE, BUT IT DOES NOT TELL YOU WHAT THE HOST MATERIAL 

2 7 WAS. 

28 MR. ROSSE: YOUR HONOR, I WOULD RENEW MY 

2772 

1 OBJECTION FOR LACK OF FOUNDATION. 

2 THE COURT: I'M GOING TO LET MR. BROWN'S LAST 

3 QUESTION STAND. 

4 THE OBJECTION REMAINS OVERRULED. 

5 

6 DIRECT EXAMINATION (CONTINUED) 

7 BY MR. BROWN: Q. MR. AY, HOW LONG AFTER 

8 THE — WAS IT THE '89 EARTHQUAKE? NORTHRIDGE WAS LATER THAN 

9 THAT? 

10 A. '94. 

11 Q. HOW LONG AFTER THAT EARTHQUAKE DID YOU GO IN AND 

12 TEST THE CARPET? 

13 A. OH, WE WENT IN, ON SOME HOMES, TWO YEARS. WE ARE 

14 STILL DOING WORK IN NORTHRIDGE, WHERE WE ARE DOING TESTING 

15 OF HOMES, WHERE PEOPLE STILL HAVE OPEN CLAIM; THEY'RE 

16 ALLEGING SOME SORT OF EXPOSURES. 
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17 Q. AND ARE YOU FINDING TWO YEARS LATER ENTRAINED 

18 FIBERS IN THOSE HOMES? 

19 A. OH, YES. IF WE DO AIR SAMPLING, WE FIND 

20 MATERIALS IN EXCESS OF THE BACKGROUND LEVEL, YES, SIR. 

21 Q. I'M NOT SURE THE WORDS YOU USED. 

22 WOULD BRUSHING UP AGAINST A CAR SEAT, MOVING 

23 AROUND IN THE CAR SEAT, WOULD THAT REENTRAIN FIBERS IF THE 

24 FIBERS WERE SITTING ON THE CAR SEAT? 

25 A. SURE. 

26 Q. AND IF SOMEONE WAS SITTING IN A CAR WITH FIBERS 

27 ON THEIR CLOTHES AND THEY MOVED AROUND, WOULD THAT REENTRAIN 

28 FIBERS UP INTO THE ATMOSPHERE OF A CAR? 

2773 

1 A. WELL, ANY MOVEMENT WILL CAUSE THEM TO BECOME 

2 AIRBORNE. IF WE ARE RUBBING THESE TWO PIECES OF MATERIAL 

3 TOGETHER (INDICATING), THAT CAN CAUSE A TRANSFER OF 

4 MATERIAL, YES. 

5 Q. WOULD WALKING ACROSS A CARPET THAT HAD ASBESTOS 

6 FIBERS IN IT IN THE HOME THAT HAD BEEN LEFT THERE BY A 

7 WORKER WHO HAD ASBESTOS FIBERS ON THEIR CLOTHES, WOULD 

8 WALKING ACROSS THAT KIND OF CARPET PUT FIBERS BACK UP INTO 

9 THE AIR? 

10 A. YES, SIR. 

11 Q. AND HOW LONG WOULD YOU EXPECT THOSE FIBERS TO 

12 REMAIN IN THE CARPET AND RISE UP IN THE AIR FROM WALKING 

13 THROUGH? 

14 MR. ROSSE: OBJECTION, YOUR HONOR. LACKS 

15 FOUNDATION. 

16 THE COURT: I'LL SUSTAIN, WITHOUT PREJUDICE TO 

17 YOUR SEEKING TO LAY A FOUNDATION ON THIS PARTICULAR 

18 QUESTION. 

19 MR. BROWN: Q. WHAT IS THE RANGE OF TIME THAT 

20 THE FIBERS HAVE REMAINED IN THE CARPET AFTER THAT 

21 EARTHQUAKE? 

22 A. AGAIN, WE FIND THEM YEARS AFTERWARDS. THAT WAS 

23 1984 — EXCUSE ME. 1994 WAS THE EARTHQUAKE, JANUARY, I 

24 THINK 17TH OF '94. 

25 IT WAS PROBABLY A YEAR AGO WAS THE LAST TIME I 

26 DID ANY AIR SAMPLING OUT IN THE VALLEY FOR 

27 EARTHQUAKE-RELATED PROBLEMS, BUT YOU FIND THEM. YOU STILL 

28 FIND FIBERS THERE. 

2774 

1 I HAVE TO MAKE YOU UNDERSTAND THAT THE BUILDING 

2 WAS OCCUPIED DURING THAT PERIOD OF TIME. SO WHETHER 

3 SOMEBODY ELSE BROUGHT IN A FIBER DURING THAT PERIOD OF TIME, 

4 I CAN'T TELL WHETHER THAT FIBER WAS ACTUALLY THE EARTHQUAKE 

5 OR SOMETHING SUBSEQUENT TO THE EARTHQUAKE. 

6 THE AMOUNT OF FIBER THAT'S ENTRAINED TO THE AIR 

7 WILL DILUTE OVER TIME, BECAUSE AS WE VENTILATE THE SPACE, WE 

8 CARRY THINGS OUT. 

9 SO YOU HAVE A DILUTION FACTOR. IT DEPENDS ON HOW 

10 MUCH AIR IS EXCHANGED IN THE HOME, HOW MUCH FIBER WAS THERE 

11 ORIGINALLY, WHETHER OR NOT YOU'RE CONTINUING BRINGING IT IN. 

12 THERE ARE A NUMBER OF FACTORS TO GO INTO PLAY. 

13 THE COURT: LET US KNOW WHEN YOU GET TO A GOOD 

14 SPOT. 

15 MR. BROWN: Q. ONCE FIBERS FOUND THEIR WAY 

16 INTO THE HOME CARPET, EVERY TIME SOMEBODY WALKS ACROSS THEM, 

17 THE FIBERS ARE REENTRAINED UP INTO THE AIR? 

18 A. IT HAS THE PROPENSITY TO BE REENTRAINED ON A 

19 REGULAR BASIS. SO DEPENDING ON BEING AGITATED, LIKE HAVING 

20 SOMETHING IN A CAN, OR IF YOU TOOK A CARPET AND YOU SHOOK IT 

21 OUT, DUST WOULD COME OUT. 
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22 BUT EACH TIME YOU SHAKE IT, YOU GET A LITTLE BIT 

23 LESS. SO IT'S THE SAME THING WITH THE WALKING. IT'S LESS 

24 AS TIME GOES ON. 

25 Q. HOW LONG WOULD FIBERS STAY IN THE AIR? 

26 A. FIBERS WILL STAY AIRBORNE AS LONG AS THE AIR 

27 CIRCULATES. 

28 ONCE THE AIR SETTLES, THEN AFTER A PERIOD OF 

2775 

1 SEVERAL HOURS OR SEVERAL DAYS, DEPENDING ON THE SIZE OF THE 

2 FIBER, THEY WILL EVENTUALLY SETTLE DOWN. 

3 BUT IN A ROOM, ONCE THEY GET ENTRAINED, AS LONG 

4 AS THE ACTIVITY IS CONTINUING, THEY WILL STAY AIRBORNE. 

5 MR. BROWN: THIS IS A GOOD PLACE, YOUR HONOR. 

6 THE COURT: OKAY. JURORS, LET'S GO TO LUNCH. 

7 PLEASE CONTINUE TO FOLLOW THE ADMONITION. HAVE A 

8 GOOD LUNCH. WE'LL SEE YOU BACK AT 1:30. 

9 (LUNCH RECESS TAKEN AT 12:01 P.M.) 
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1 AFTERNOON SESSION 1:32 P.M. 

2 TUESDAY FEBRUARY 8, 2000 

3 THE COURT: GOOD AFTERNOON, EVERYBODY. 

4 MR. BROWN. 

5 MR. BROWN: THANK YOU, YOUR HONOR. 
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DIRECT EXAMINATION (CONTINUED) 

BY MR. BROWN: Q. MR. AY, YOU HAD MENTIONED 

THAT IN 1972 ASBESTOS BEGAN TO BE USED LESS AND LESS, AND 
YOU TOLD US WHY. YOU SAID THERE WAS REGULATIONS AGAINST 
USING IT. 

WAS ASBESTOS PERMITTED TO BE USED? 

A. (NO AUDIBLE RESPONSE) 

Q. YOU ARE SHAKING YOUR HEAD NO, MR. AY. 

WHY ARE YOU DOING THAT? 

A. THE REGULATIONS; IT COULD NO LONGER BE 
MANUFACTURED. 

Q. OKAY. 

A. HOWEVER, WHAT WAS MANUFACTURED COULD BE USED 
THROUGH SHELF ROTATION. 

Q. SO IS IT MORE LIKELY THAN NOT THAT, AFTER '75, 
'76, THERE WAS NO MORE ASBESTOS BEING INSTALLED? 

A. YOU WOULD NOT EXPECT TO FIND IT; THAT IS CORRECT. 

Q. IF IT WAS INSTALLED IN '75, '76 OR THEREAFTER? 

A. RIGHT. 

MR. BROWN: OKAY. I'VE HAD MARKED AS EXHIBIT 
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1916, WHICH YOUR HONOR HAS. IF I MIGHT HAVE THE CLERK'S 
COPY. 


(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 
EXHIBIT # 1916) 


MR. BROWN 
COPY, YOUR HONOR. 

THE COURT 
MR. BROWN 
THE COURT 
MR. BROWN 
THE COURT 
THANK YOU 
MR. BROWN 
SCIENCE ASSOCIATES A: 

MR. ROSSE 
THE COURT 
MR. ROSSE 
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2778 


1 

A. 


THE DEFENDANTS HAVE BEEN SHOWN A 
EXCUSE ME? 

THE DEFENDANTS HAVE A COPY. 

DO I? 

YES . 

OH, I'VE GOT IT. 

OKAY. 

Q. CAN YOU TELL ME WHO HEALTH 

p 

OBJECTION. HEARSAY. 

HEARSAY? 

ACTUALLY, YOUR HONOR, I WITHDRAW THAT 


THE COURT: OKAY. 

MR. BROWN: Q. CAN YOU TELL ME WHO THEY ARE? 

THEY'RE AN ANALYTIC LABORATORY IN LOS ALAMITOS. 

DO YOU USE THEM IN YOUR BUSINESS? 

I HAVE USED THEM FOR QA PURPOSES, AND I HAVE USED 


WHAT DO THEY DO? 

THEY DO ASBESTOS AND LEAD TESTING. 


THEY DO BULK 


AND BY "BULK ANALYSIS," WHAT DO YOU MEAN? 


LABORATORY, ANALYZE THEM. 

Q. THEY WOULD GO INTO A LOCATION, TAKE BULK SAMPLES; 
THEY WOULD ANALYZE IT, SEE IF THEY — 

A. YES. 

Q. AND THEY DETERMINE, IF IT WAS ASBESTOS, WHAT 
PERCENTAGE OF THE SAMPLE WAS ASBESTOS? 

A. THAT IS CORRECT. 

Q. THIS IS SOMETHING THAT YOU ARE AWARE OF THAT THEY 
DO ROUTINELY? 

A. YES. 

MR. BROWN: I'M GOING TO OFFER THIS AS IN NEXT 

IN EVIDENCE, YOUR HONOR. 

MR. ROSSE: OBJECTION TO IT, YOUR HONOR. NO 

FOUNDATION. 

THE COURT: SUSTAINED. 

MR. BROWN: WELL, I CAN'T LAY A FOUNDATION WITH 

THIS WITNESS. I'LL NEED A CONVERSATION OFF THE RECORD WITH 
YOU AT SOME POINT. 

THE COURT: DO YOU WANT TO HAVE A CONVERSATION 

NOW? 

MS. CHABER: SURE. 

(COURT AND COUNSEL CONFER OUTSIDE 
THE PRESENCE OF THE JURY) 

MR. BROWN: Q. MR. AY, WITH RESPECT TO 

PRODUCTS WHICH CONTAINED ASBESTOS IN THE '60S, MANY OF 
WHICH, IF NOT ALL OF WHICH YOU'VE ALREADY MENTIONED, WOULD 
IT BE MORE LIKELY THAN NOT, IN YOUR OPINION, THAT IN '72, 


'73, THOSE PRODUCTS WOULD CONTAIN ASBESTOS? 
A. YES. 
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Q. ALL RIGHT. LET ME JUST ASK ONE MORE QUESTION. 

THIS PRODUCT — OR THIS EXHIBIT THAT YOU LOOKED 
AT 1854, AND YOU SAID IT WAS MUD? 

A. YES. 

Q. OKAY. IF YOU COULD HOLD THAT UP. 

THAT'S THE WAY ASBESTOS WOULD LOOK AFTER A 
PRODUCT WAS HANDLED AND MISHANDLED OR WHATEVER, AND DUST WAS 
CREATED? 

A. IT WOULD LOOK SIMILAR TO THIS (INDICATINGO. IT 
WOULD DEGRADE WHEN PULVERIZED. 

Q. WHAT WOULD IT LOOK LIKE ON THE FLOOR? WOULD IT 
BE SIMILAR TO THAT? 

A. IT WOULD LOOK LIKE THIS. MAYBE FLOUR WITH LITTLE 
LUMPS IN IT, SAME CONSISTENCY. 

Q. AND THEN, THAT IS WHAT IS MOST LIKELY TO BE 
ENTRAINED IN THE ATMOSPHERE? 

A. EITHER ONE OF THESE, THE MOVEMENT OF IT WILL 
CAUSE THE PRODUCT TO BECOME GENERATED, AIR-GENERATED. 

MR. BROWN: OKAY. THANK YOU VERY MUCH. 

THE COURT: OKAY. WHO IS NEXT? 

MR. ROSSE. 

CROSS-EXAMINATION 

BY MR. ROSSE: Q. GOOD AFTERNOON, MR. AY. 

A. GOOD AFTERNOON, SIR. 

Q. WE HAVE MET ON NUMEROUS OCCASIONS? 

A. WE HAVE, SIR. 

Q. YOU HAVE TESTIFIED IN THIS COURTHOUSE IN SAN 
FRANCISCO COURTS ON DOZENS, IF NOT HUNDREDS, OF TIMES? 

A. I DON'T KNOW THAT HUNDREDS WOULD BE ACCURATE, BUT 
DOZENS IS DEFINITELY ACCURATE. 

Q. YOU'VE BEEN DEPOSED OVER 100 TIMES? 

A. YES, SIR. 

Q. YOU TESTIFIED THERE WAS ASBESTOS IN INSULATION UP 
UNTIL THE EARLY '70S? 

A. YES, SIR. 

Q. THERE WAS INSULATION PRODUCTS WHICH DID NOT 
CONTAIN ASBESTOS AS WELL; ISN'T THAT TRUE? 

A. YES, SIR. I STATED THAT. 

Q. IN FACT, THE COLD APPLICATIONS, SAY LIQUID 
NITROGEN OR LIQUID OXYGEN, WOULD YOU USE AN ASBESTOS 
INSULATION FOR THAT? 

A. IT DEPENDS ON WHAT PART OF THE SYSTEM. 

BUT FOR TEMPERATURES THAT WERE SUBZERO, YOU NEED 
A PRODUCT THAT DOES NOT CONTAIN A GREAT DEAL OF AIR. SO FOR 
THOSE, YOU WOULD USE — THE MOST COMMON ONE WAS CORK. THERE 
WAS SOME PLASTIC MATERIALS OR STYROFOAM MATERIALS THAT WERE 
EXTREMELY WELL SUITED FOR THAT. 

ALSO, THERE WAS A PRODUCT CALLED FOAM GLASS THAT 
WAS ALSO WELL SUITED FOR THAT TEMPERATURE RANGE. 

Q. ONE OF THE PROBLEMS WITH COLD TEMPERATURE IS 
CONDENSATE; CORRECT? 

A. IF YOU GET AIR TO IT, YES, SIR. 

Q. AND YOU DON'T WANT ASBESTOS INSULATION, CALCIUM 

SILICATE, TO HAVE WATER IN IT? 

A. CALCIUM SILICATE WILL NOT ABSORB WATER. IT'S 
ONE THAT DOESN'T HOLD ITS FORM WITH WATER. IT WILL 
ABSORB — LET ME BACK UP. 

IT WILL ABSORB WATER BUT WILL FOLD. IT IN NORMAL 
CIRCUMSTANCES IS NOT DESIGNED PRIMARILY FOR COLD 
TEMPERATURE, FOR SUBZERO TEMPERATURES. COLD WATER, BUT NOT 
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SUBZERO. 

Q. TYPICALLY, YOU WOULDN'T USE CALCIUM SILICATE? 

A. NO. 

Q. FIBERGLASS IS USED IN INSULATION; CORRECT? 

A. YES. 

Q. IN FACT, MUCH OF INSULATION USED TODAY IS 
FIBERGLASS? 

A. FIBERGLASS IS ITSELF A COMBINATION OF CALCIUM 
SILICATE AND FIBERGLASS, MUCH LIKE IS THIS IS CALCIUM 
SILICATE IN ASBESTOS (INDICATING). 

IT WOULD BE CALCIUM SILICATE IN FIBERGLASS AS THE 
BINDER INSTEAD OF — 

Q. WHEN YOU SAY "CALCIUM SILICATE," COULD YOU 
EXPLAIN TO THE JURY WHAT WE MEAN? 

A. CALCIUM SILICATE IS THE BASE MATERIAL. THAT'S 
WHAT YOU ARE LOOKING AT THERE (INDICATING). LIKE THIS 
PARTICULAR ONE IS MAGNESIA, LIKE MILK OF MAGNESIA. 

THAT'S ASBESTOS FIBER (INDICATING), THIS IS 
CALCIUM SILICATE. THAT'S ASBESTOS FIBER IN IT. 

Q. FOR THAT PARTICULAR SAMPLE, THE GREAT PERCENTAGE 
TENDS TO BE CALCIUM SILICATE? 

A. YES, SIR. 

Q. I THINK YOU TESTIFIED THAT THE MANUFACTURE OF 
ASBESTOS INSULATION WAS BANNED IN 1972? 

A. FOR CERTAIN PRODUCTS. THERE ARE PRODUCTS THAT 
ARE STILL ON THE MARKET TODAY THAT CONTAIN ASBESTOS. 

BUT THE THERMAL INSULATION INDUSTRY, THEY STOPPED 
INTRODUCING ASBESTOS INTO THE PRODUCT IN THE '70S. '72 WAS 

THE LAST YEAR. 

Q. MY QUESTION WAS AS TO INSULATION PRODUCTS. 

A. AS TO MOST OF THEM, YES, SIR. NOT ALL OF THEM. 

Q. IN FACT, AREN'T YOU AWARE THAT FIBREBOARD 

DISCONTINUED THE USE OF ASBESTOS IN THEIR PABCO INSULATION 
IN 1971? 

A. THERE WAS TEST-MARKETING DONE. FIBREBOARD, WHICH 
MADE PABCO, STOPPED USING ASBESTOS MATERIALS FROM A 
MANUFACTURING STANDPOINT, I BELIEVE — I'M NOT POSITIVE AS 
TO THE DATE, BUT I THINK THE LAST RUN WAS SOMETIME IN 
NOVEMBER OF '72. 

BUT THERE WAS TEST-MARKETING AND EARLY PRODUCT 
MARKETING IN '71. 

Q. AND EVEN PRIOR TO THAT TIME, THERE WERE 
ALTERNATIVE PRODUCTS AVAILABLE FOR THERMAL INSULATION 
APPLICATIONS; CORRECT? 

A. IT DEPENDS ON WHAT THE APPLICATION IS, BECAUSE 
COLD IS A THERMAL APPLICATION. 

SO IT DEPENDS ON THE APPLICATION, BUT THERE IS — 
THERE ARE SUBSTITUTE PRODUCTS, YES. 

Q. ROCK WOOL IS ONE OF THOSE PRODUCTS? 

A. ROCK WOOL WORKS VERY WELL. NOT AS A PIPE 
INSULATION IT DOESN'T WORK WELL. 

Q. ISN'T IT TRUE THAT THERE IS A PARTICULAR 
MANUFACTURING PROCESS WHERE THEY TOOK METAL JACKETING AND 
PUT ROCK WOOL INSIDE AND USED THAT TO WRAP AROUND THE PIPE? 

A. NO. I THINK YOU'RE PROBABLY CONFUSING EITHER THE 
ROCK WOOL PROCESSING METHOD OR YOU ARE LOOKING AT LIKE 
EPITHERM. IF IT HAD SOMETHING THAT WOULD GIVE IT BODY, YOU 
COULD USE THAT. 

EPITHERM WAS A MINERAL WOOL PRODUCT THAT CAME 
WITH A JACKET ON IT FOR A PERIOD OF TIME, BUT A LOUSY 
PRODUCT. 
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13 Q. SO YOU ARE NOT FAMILIAR WITH A PRODUCT CALLED 

14 METALCLAD INSULATION THAT HAD A METAL JACKET WITH ROCK WOOL 

15 INSIDE THE METAL JACKETS? 

16 A. METALCLADDING INSULATION I'M FAMILIAR WITH. THE 

17 FIRST TIME IT WAS USED WAS 1958. IT WAS CALLED METALON. IT 

18 WAS A CALCIUM SILICATE ASBESTOS MATERIAL THAT WAS 

19 MANUFACTURED WITH A METAL JACKET. THAT PRODUCT CONTINUED TO 

20 BE MADE UP UNTIL THE EARLY '70S. 

21 THERE WAS, LIKE I SAY, THE EPITHERM PRODUCT THAT 

22 HAD A METAL JACKET. IT WASN'T A VERY GOOD PRODUCT. IT 

23 DIDN'T HOLD UP WELL. 

24 Q. ONE OF THE OTHER PRODUCTS THEY USED IN HIGH 

25 TEMPERATURE INSULATION WAS A FIBERGLASS? 

26 A. NOT FIBERGLASS AS YOU — AS MOST PEOPLE THINK OF, 

27 BECAUSE FIBERGLASS, THE SLIVERS ARE VERY LONG. THEY'RE HELD 

28 LOFTY BY THE FORMALDEHYDE, WHICH IS KIND OF STICKY. SO ONCE 

2784 

1 IT'S ADDED TO IT, TO GIVES IT LOFT AND FIBERGLASS WILL 

2 COMPRESS. 

3 IF YOU TAKE FIBERGLASS INSULATION THAT'S IN YOUR 

4 ATTIC AND YOU PUT HEAT UNDER IT, THERE IS NO HEAT THAT COMES 

5 THROUGH IT, BUT IF YOU COMPRESS THAT DOWN TO MAKE IT SOLID, 

6 THEN IT RADIATES THE HEAT. 

7 AND FIBERGLASS, AFTER A PERIOD OF TIME, WILL 

8 COLLAPSE UNDER ITS OWN WEIGHT, AND THEREFORE, IT DOESN'T 

9 MAKE A GOOD INSULATION. IF THERE'S ANY VIBRATION OR 

10 MECHANICAL ABUSE, FIBERGLASS GOES AWAY. 

11 THE NEW MATERIALS WORK WELL. THEY'RE CALLED 

12 RIGID FIBERGLASS, VERY SHORT FIBER, VERY DENSE PRODUCT. 

13 THEY WORK WELL. 

14 BUT THE PRODUCTS THAT WERE IN THE '60S WEREN'T 

15 WORTH A TINKER. 

16 Q. YOU KNOW THAT OWENS-CORNING FIBERGLASS 

17 CORPORATION STARTED MANUFACTURING A HIGH-DENSITY FIBERGLASS 

18 INSULATION TO USE ON TEMPERATURES ORIGINALLY UP TO 450 AND 

19 SUBSEQUENTLY HIGHER, STARTING IN THE 1950S; CORRECT? 

20 A. WELL, THEY HAD PRODUCT — I WON'T SAY THAT THEY 

21 DON'T HAVE PRODUCT. IT'S THE QUALITY OF THE PRODUCT THAT 

22 WAS — THAT WE ARE TALKING ABOUT. 

23 Q. THE QUALITY OF THE PRODUCT WAS ITS DURABILITY? 

24 A. THAT'S CORRECT. IT DIDN'T HAVE THE DURABILITY. 

25 IF YOU ARE LOOKING AT VERY LOW CYCLE, THAT'S ONE 

26 THING. IF YOU ARE LOOKING AT LIKE A POWER PLANT OR 

27 SOMETHING LIKE THAT, WHERE YOU ARE TALKING, YOU KNOW, 1,000 

28 DEGREES OF TEMPERATURE, THE GLASS DIDN'T DO WELL. 

2785 

1 Q. ONE OF THE METHODS THAT THEY ATTEMPTED TO 

2 OVERCOME THIS DURABILITY PROBLEM WAS BY PUTTING A METAL 

3 JACKET AROUND IT TO PROTECT IT; CORRECT? 

4 A. THAT HELPED. THAT DID HELP IT. 

5 BUT THEN, IT WASN'T FIBERGLASS. IT WAS MORE LIKE 

6 THE EPITHERM, WHICH WAS A MINERAL WOOL PRODUCT. 

7 Q. THEY PUT A METAL JACKET AROUND ALL THE TYPES OF 

8 INSULATION; CORRECT? 

9 A. YOU CAN PUT A METAL JACKET ON ANYTHING, SIR. 

10 Q. IN FACT, STARTING AT SOME POINT, THEY STARTED 

11 USING METAL JACKETING ON ALMOST ALL OUTDOOR INSULATIONS? 

12 A. NO. IT DIDN'T COME FROM THE MANUFACTURER THAT 

13 WAY. THE INSULATOR PUT THE METAL JACKET ON AS — WHEN THEY 

14 ARE PROOFING, BUT IT DIDN'T COME FROM THE MANUFACTURER THAT 

15 WAY. 

16 Q. I DIDN'T ASK IF IT CAME FROM THE MANUFACTURER. 

17 YOU SAID THEY STARTED USING THE METAL JACKETS? 
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18 A. YES, SIR. 

19 Q. AND THAT WAS, IN PART, TO HELP THE DURABILITY? 

20 A. IT HELPED THE DURABILITY AND IT HELPED WHEN THEY 

21 ARE PROOFING. 

22 Q. THERE WERE ALTERNATIVE PRODUCTS TO USE ON 

23 BOILERS, FOR INSULATION ON BOILERS THAT DID NOT CONTAIN 

24 ASBESTOS STARTING AT LEAST BY 1969; CORRECT? 

25 A. THE EPITHERM WAS PROBABLY THE ONLY ONE THAT WAS 

26 HALFWAY SUITABLE, YES, SIR. 

27 Q. I THINK YOU STATED THAT, BY 1976, YOU WOULD 

28 EXPECT THAT THE USE OF NEW ASBESTOS-CONTAINING INSULATION 

2786 

1 WOULD HAVE BEEN DISCONTINUED? 

2 A. THERE WAS NO PRODUCT. ANYTHING THAT YOU WERE 

3 USING IN '75 WOULD HAVE BEEN MANUFACTURED PRIOR TO THE 

4 TERMINATION OF THE PRODUCT. SO IT'S SHELF PRODUCT. 

5 Q. DO YOU KNOW WHETHER OR NOT THE UNITED STATES NAVY 

6 WAS USING ASBESTOS-CONTAINING INSULATION IN 1976 FOR NEW 

7 APPLICATIONS? 

8 A. FOR NEW APPLICATIONS? 

9 THERE WAS SOME, YES, SIR. 

10 Q. YOU TALKED ABOUT PRODUCTS IN RESIDENTIAL 

11 SITUATIONS THAT CONTAIN ASBESTOS. I WANTED TO ASK YOU ABOUT 

12 A FEW OTHER ONES. 

13 TOILETS OR THE TOILET BOWL; DOES THAT CONTAIN 

14 ASBESTOS? 

15 A. NO, SIR. THAT'S CERAMIC MATERIAL. I DON'T 

16 KNOW. I'VE NEVER HEARD THAT IT CONTAINED ASBESTOS. IT'S A 

17 CERAMIC FIBER THAT'S MOLDED. 

18 Q. WHAT ABOUT SINKS IN THE BATHROOM, IN THE KITCHEN? 

19 A. SAME THING. MOST OF THEM ARE CAST-IRON WITH 

20 ENAMEL FINISH OR PORCELAIN FINISH. 

21 Q. WHAT ABOUT SHOWER STALLS? 

22 A. THE TRAYS ARE USUALLY FIBERGLASS, OR YOU CAN 

23 AGAIN GET A CAST-IRON WITH A PORCELAIN FINISH. 

24 Q. NOW, IN RESIDENTIAL SITUATIONS, DID THE PIPES 

25 THAT CAME OUT OF THE WALL THAT YOU USED TO HOOK UP THE 

26 SINKS, DID THOSE HAVE INSULATION ON THEM? 

27 A. AS A GENERAL RULE, NO. AT LEAST AGAIN IN 

28 SOUTHERN CALIFORNIA, NO. 

2787 

1 BUT IF YOU WERE IN WISCONSIN, SOMETHING LIKE 

2 THAT, THE PIPES WERE INSULATED ALL THE WAY OUT. 

3 BUT THAT'S BECAUSE THE TEMPERATURES GET VERY 

4 COLD. 

5 Q. WE ARE TALKING ABOUT SOUTHERN CALIFORNIA. 

6 A. YOU WOULD NOT EXPECT IT, NO. 

7 Q. NOW, THE PIPES THEMSELVES WERE NOT MADE OUT OF 

8 ASBESTOS; THE ONES THAT CAME OUT OF THE WALLS? 

9 A. NO, SIR. THEY WERE EITHER GALVANIZED BLACK IRON 


10 

OR COPPER. 



11 

Q. 

YOU'RE FAMILIAR 

WITH THE CONSTRUCTION PROCESS IN 

12 

RESIDENTIAL HOMES? 


13 

A. 

YES, SIR. 


14 

Q. 

THE INSTALLATION 

OF THE FINISH PLUMBING, SINKS, 

15 

TOILETS, THAT TYPE OF WORK, 

THAT WOULD BE ONE OF THE LATER 

16 

STAGES? 



17 

A. 

YES, SIR. 


18 

Q. 

YOU MET WITH MR. 

WHITTEKER; CORRECT? 

19 

A. 

YES, I DID. 


20 

Q. 

YOU MET WITH HIM 

AFTER HE HAD BEEN DEPOSED IN 

21 

THIS CASE? 



22 

A. 

I DON'T BELIEVE 

SO. I BELIEVE THAT HE HAD NOT 
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BEEN DEPOSED YET, BUT I'M NOT POSITIVE ON THAT. 

Q. DO YOU KNOW WHAT THE PURPOSE OF YOUR MEETING WAS? 

A. MY UNDERSTANDING OF THE PURPOSE OF THE MEETING 

WAS FOR ME TO FIND OUT WHAT MR. WHITTEKER DID IN HIS LIFE, 

ASIDE FROM READING WHATEVER INFORMATION I HAD AVAILABLE ON 

HIM. 


Q. SO YOUR UNDERSTANDING, MR. WHITTEKER WOULD NOT BE 
AWARE OF WHAT PRODUCTS HE WORKED WITH THAT MAY HAVE 
CONTAINED ASBESTOS? 

A. THAT'S PROBABLY VERY TRUE. MOST OF US DON'T KNOW 
WHAT ASBESTOS PRODUCTS ARE IN OUR HOMES AND THAT TYPE OF 
THING. 

Q. SO YOU BELIEVE THAT PART OF YOUR ASSIGNMENT IN 
TALKING TO MR. WHITTEKER WAS TO INFORM HIM ABOUT THE TYPES 
OF PRODUCTS HE WORKED WITH WHICH MAY HAVE CONTAINED 
ASBESTOS? 

A. I DON'T BELIEVE SO, BECAUSE I DIDN'T TELL HIM 
WHAT PRODUCTS CONTAINED ASBESTOS. I ASKED HIM WHAT HE 
WORKED AROUND. 

I DIDN'T REALLY TELL MR. WHITTEKER HARDLY 
ANYTHING. I LISTENED TO MR. WHITTEKER. 

Q. YOU DIDN'T TELL MR. OR MRS. WHITTEKER ABOUT THE 
WIDE RANGE OF PRODUCTS WHICH MAY CONTAIN ASBESTOS? 

A. I TOLD THEM THAT THERE WERE A NUMBER OF PRODUCTS 

IN THE BUILDING INDUSTRY THAT CONTAINED ASBESTOS. 

Q. DID YOU DISCUSS WITH HIM THE INSULATION PROCESS 
OR THE PROCESS OF INSTALLING INSULATION? 

A. I PROBABLY DID, BUT I DON'T HAVE A SPECIFIC 
RECOLLECTION OF IT. 

Q. YOU WOULD HAVE TOLD HIM SIMILAR TO WHAT YOU TOLD 
US TODAY ABOUT HOW IT'S DONE? 

A. I DON'T THINK WE HAVE TALKED ABOUT HOW IT'S DONE, 
BUT I WOULD HAVE TOLD HIM ABOUT CUTTING IT AND THAT TYPE OF 
THING. 


Q. ONE OF THE INSULATION PRODUCTS YOU USE TODAY IS A 
CALCIUM SILICATE PRODUCT? 

A. YES. 

Q. IT DOESN'T CONTAIN ASBESTOS TODAY? 

A. NO. 

Q. YOU DON'T HAVE A COLLEGE DEGREE; IS THAT CORRECT? 
A. THAT IS CORRECT. 

Q. AND YOU DON'T HAVE A DEGREE IN INDUSTRIAL 


HYGIENE? 

A. I'M NOT CERTIFIED IN INDUSTRIAL HYGIENE. 

I HAVE A NUMBER OF CLASSROOM HOURS AND TRAINING 
THAT DEAL WITH THE INDUSTRIAL HYGIENE AREA. I DO NOT HOLD 
MYSELF OUT AS AN INDUSTRIAL HYGIENIST. 

Q. DO YOU HAVE A DEGREE IN MATERIAL SCIENCES? 

A. I HAVE NO DEGREE, SIR. 

Q. YOU DON'T HOLD YOURSELF OUT AS A MATERIAL 


SCIENTIST? 

A. NO, I DO NOT. 

Q. THE TRAINING YOU TALKED ABOUT, THAT'S LIKE YOUR 
ONE-WEEK CLASS IN MICHIGAN. 

AND YOU HAVE ATTENDED A FEW OTHER SEMINARS OR 


CLASSES? 

A. IT'S MORE THAN A FEW, BUT YOU'RE CORRECT. 
Q. AND THIS BEGAN IN 1979? 

A. YES, SIR. 

Q. WHEN DID YOU START TESTIFYING ON BEHALF OF 
PLAINTIFFS IN ASBESTOS CASES? 
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A. I BELIEVE 1980 OR '81, I WAS ASKED TO TESTIFY AS 

A PERCIPIENT WITNESS, AND I DID THAT UNTIL, I THINK, 1984. 

Q. AND BEGINNING IN ABOUT 1984, YOU BEGAN TESTIFYING 
AS AN EXPERT? 

A. THAT IS CORRECT. 

Q. YOU ARE PAID FOR YOUR TESTIMONY AS AN EXPERT? 

A. I AM, YES, SIR. 

Q. WHAT IS YOUR HOURLY RATE? 

A. MY HOURLY WAGE NOW IS 250 AN HOUR. 

Q. AND YOU ARE PAID 250 AN HOUR DURING THE TIME YOU 
ARE DEPOSED, DURING THE TIME YOU TESTIFY AND YOU ARE 
PREPARING FOR YOUR TESTIMONY? 

A. NO. 

Q. YOU DON'T CHARGE FOR YOUR PREPARATION? 

A. NO, SIR. 

Q. DID YOU CHARGE TO HAVE YOUR INTERVIEW WITH MR. 
WHITTEKER? 

A. YES, I DID. 

Q. IT'S PART OF YOUR PREPARATION FOR YOUR TESTIMONY? 
A. NO. I CONSIDER PREPARATION LIKE READING 

DEPOSITIONS AND THAT TYPE OF THING. I DON'T CHARGE FOR 
THAT. 

IF I'M ASKED TO LEAVE MY HOME AND DRIVE FOR 150 
MILES TO MEET WITH SOMEBODY FOR A COUPLE OF HOURS AND DRIVE 
150 MILES BACK, I CHARGE FOR THAT. 

Q. DID YOU READ ANY DEPOSITIONS WHICH YOU CHARGED 
FOR IN THIS CASE? 

A. NO, SIR. 

MR. ROSSE: THANK YOU. 

THE WITNESS: YOU'RE WELCOME, SIR. 

THE COURT: ANY OTHER QUESTIONS FOR MR. AY? 

ANYBODY? 

YES, MR. BROWN. 

REDIRECT EXAMINATION 

BY MR. BROWN: Q. MR. AY, YOU HAVE TO HAVE, IN 

YOUR BUSINESS, SOME KIND OF CERTIFICATE OR PERMIT TO CONDUCT 
YOUR BUSINESS? 

A. OH, YES, SIR. 

Q. WILL YOU EXPLAIN THAT? 

A. WELL, I HAVE SEVERAL OF THEM. 

DO YOU WANT ME TO EXPLAIN ALL OF THEM? 

Q. YES. 

A. I'M ADHERA CERTIFIED. ADHERA CERTAIN STANDS FOR 
ASBESTOS HAZARDOUS EMERGENCY RESPONSE ACT. 

YOU ARE PROBABLY FAMILIAR WITH IT WITH ASBESTOS 
IN SCHOOLS. IT IS THE ACT THAT CONGRESS ESTABLISHED TO 
INSPECT SCHOOLS. 

SO I'M ADHERA CERTIFIED AS A BUILDING INSPECTOR. 

I CAN GO INTO A BUILDING AND I KNOW WHAT TO SAMPLE, WHERE 
AND HOW. 

I'M ADHERA CERTIFIED AS A MANAGEMENT PLANNER, 
MEANING WE HAVE ASBESTOS BACK UP HERE (INDICATING). THERE 
IS NO ASBESTOS IN THIS BUILDING. HYPOTHETICALLY, IF THERE 
WERE, I COULD COME IN AND SAY; "HERE'S HOW TO MANAGE IT IN 
PLACE." I'M TRAINED ON TO HOW TO MANAGE THE PROBLEM. 

I AM ADHERA CERTIFIED AS A COMPETENT SUPERVISOR, 

MEANING I CAN RUN A CREW OF PEOPLE WHO ARE GOING TO ABATE 
THE ASBESTOS, REMOVE IT. 

I'M ADHERA CERTIFIED AS A PROJECT DESIGNER. I 
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CAN COME IN AND DESIGN THE PROJECT TO REMOVE THE 
HYPOTHETICAL ASBESTOS OUT OF THIS ROOM, OUT OF THIS 
BUILDING, HOW TO SET UP OUR MONITORING DOWNSTREAM, HOW TO 
SET UP MONITORING STATIONS UPSTAIRS AND DOWNSTAIRS, HOW TO 
LOCK IN THIS BUILDING, ENCAPSULATE THIS ROOM, DRAW NEGATIVE 
AIR, HOW MUCH AIR EQUIPMENT TO WORK IN HERE, HOW MANY PEOPLE 
CAN WORK IN HERE, HOW TO BAG THE MATERIAL, DOD REGULATIONS 
AS TO THE BAGS BEING IDENTIFIED, DOUBLE-BAG BEFORE THEY GO 
OUT OF THE CLEAN — OUT OF THE CONTAMINATED COMPARTMENT INTO 
THE CLEAN ROOM, CERTIFICATION OF EMPLOYEES, ALL OF THAT. 

I'M ALSO CERTIFIED BY THE STATE OF CALIFORNIA AS 
A CALIFORNIA CERTIFIED ASBESTOS CONSULTANT. IN ORDER TO DO 
ANY WORK IN THE STATE OF CALIFORNIA WHERE YOU MAKE 
RECOMMENDATIONS ABOUT ASBESTOS, YOU MUST HOLD A CALIFORNIA 
CERTIFICATION. 

IN ORDER TO HOLD THAT, YOU MUST HAVE ALL OF THE 
ADHERA CERTIFICATIONS. YOU MUST GO BACK TO CLASS EVERY YEAR 
AND HAVE YOUR CERTIFICATIONS RECERTIFIED. 

I'M ALSO CERTIFIED UNDER EPA IN 532, IT'S CALLED 
T-CAAP (PHONETIC), WHICH IS PCM-532, AND THAT IS THE 
ASBESTOS ANALYSIS, COLLECTING AND ANALYSIS PROGRAM. 

I'M CERTIFIED IN NIOSH 7400. NIOSH IS THE 
NATIONAL INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH. 7400 
IS A COUNTING PROCEDURE OR METHOD USED FOR COUNTING 
ASBESTOS. 

I THINK THAT'S IT. 

Q. I TAKE IT YOU'D HAVE TO TRAIN FOR ALL OF THAT? 

A. ALL OF THEM REQUIRE TRAINING. AT LEAST, THEY'RE 

ALL AT LEAST A WEEK SCHOOL THAT YOU HAVE TO GO TO. 

MR. BROWN: THAT'S ALL I HAVE, YOUR HONOR. 

THE COURT: ANYTHING FURTHER FOR MR. AY? 

MR. ROSSE? ANYBODY? 

MR. ROSSE: NO, YOUR HONOR. 

THE COURT: OKAY. YOU MAY STEP DOWN, SIR. 

(WITNESS EXCUSED) 

MR. BROWN: MY NEXT WITNESS, YOUR HONOR, IS DR. 

SMITH, ALLAN SMITH. 

I'LL GO GET HIM. 

THE CLERK: PLEASE COME FORWARD. PLEASE STAND 

RIGHT HERE AND RAISE YOUR RIGHT HAND. 

TESTIMONY OF 
ALLAN SMITH, M.D., 

A WITNESS CALLED ON BEHALF OF PLAINTIFFS, HAVING BEEN DULY 
SWORN, TESTIFIED AS FOLLOWS: 

THE CLERK: PLEASE STATE YOUR NAME. 

THE WITNESS: ALLAN SMITH. 

THE CLERK: PLEASE SPELL YOUR NAME. 

THE WITNESS: A-L-L-A-N S-M-I-T-H. 

THE CLERK: THANK YOU. PLEASE TAKE THE STAND. 

DIRECT EXAMINATION 

BY MR. BROWN: Q. DR. SMITH, ARE YOU AN 

EPIDEMIOLOGIST? 

A. YES. 

Q. ARE YOU A MEDICAL DOCTOR? 

A. YES. 

Q. HAVE YOU EVER PRACTICED MEDICINE? 

A. WELL, IN TERMS OF TREATING PATIENTS, YES. JUST 
ONE YEAR AFTER GRADUATION IN NEW ZEALAND, I WORKED IN THE 
HOSPITAL, BEFORE I WENT FULL TIME INTO EPIDEMIOLOGY. 

Q. ARE YOU A CURRENTLY A PROFESSOR OF EPIDEMIOLOGY 
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AT THE UNIVERSITY OF CALIFORNIA BERKELEY? 

A. YES. 

Q. LET'S GO BACK AND PICK UP WHAT YOUR EDUCATION HAS 
BEEN TO GET YOU TO THIS POINT. 

WHAT WAS YOUR EDUCATION FOLLOWING NEW ZEALAND'S 
VERSION OF HIGH SCHOOL? 

A. NEW ZEALAND'S VERSION OF HIGH SCHOOL IS ABOUT THE 
SAME AS HERE. 

I THEN WENT TO UNIVERSITY AND STUDIED MATHEMATICS 
AND CHEMISTRY, DID A BACHELOR OF SCIENCE DEGREE, AND THEN 
WENT TO MEDICAL SCHOOL, AND COMPLETED WHAT IS THERE A 
SIX-YEAR PROGRAM. 

I QUALIFIED IN MEDICINE. AFTER ONE YEAR WORKING 
IN A HOSPITAL, I DECIDED I WANTED TO GO FULL TIME INTO 
RESEARCH AND TEACHING. 

AND SO I DID A PH.D. IN EPIDEMIOLOGY, ALSO IN NEW 

ZEALAND. 

Q. SO YOU HAVE TWO BASES FOR BEING CALLED DOCTOR; A 
PH.D. AND MEDICAL DOCTOR? 

A. YES. 

Q. YOU ARE NOT LICENSED IN CALIFORNIA, THOUGH — 

A. NO. 

Q. — TO PRACTICE MEDICINE? 

A. NO. 

Q . GO AHEAD. 

AFTER YOU LEFT NEW ZEALAND, AFTER A WHILE, YOU 
CAME TO THE UNITED STATES? 

A. YES. AFTER I FINISHED THE PH.D., I GOT A 
SCHOLARSHIP TO STUDY IN THE UNITED STATES, AND I WENT TO 
UNIVERSITY OF NORTH CAROLINA AS A RESEARCH FELLOW. 

AND AFTER ONE YEAR THERE, I WAS APPOINTED TO THE 
FACULTY AT UNC. 

Q. WHAT DID YOU TEACH? 

A. I TAUGHT EPIDEMIOLOGY, THE METHODS FOR DOING 
HUMAN STUDIES IN EPIDEMIOLOGY, AND ALSO FOCUSING ON 
OCCUPATIONAL EPIDEMIOLOGY, THE STUDY OF WORKPLACE CAUSES OF 
DISEASE. 

Q. HOW LONG DID YOU DO THAT? 

A. I WAS ON THE FACULTY THERE FOR TWO YEARS, AND 
THEN WENT BACK TO NEW ZEALAND. 

Q. BACK TO WHERE? 

A. TO NEW ZEALAND. 

Q. WHAT DID YOU THERE? 

A. I TAUGHT IN A MEDICAL SCHOOL THERE FOR FIVE 

YEARS. 

Q. WHAT DID YOU TEACH? 

A. I WAS TEACHING MAINLY MEDICAL STUDENTS IN THEIR 
FOURTH, FIFTH AND SIXTH YEARS. WE ALSO TAUGHT GRADUATES WHO 

ARE INTERESTED IN SPECIALIZING IN PREVENTIVE MEDICINE OR 
OCCUPATIONAL MEDICINE. 

BUT THE PRIMARY PURPOSE WAS MEDICAL STUDENTS. 

THEN SOME GRADUATE STUDENTS WHO ALREADY COMPLETED THEIR 
MEDICAL TRAINING. 

Q. WHAT ARE THE SUBJECTS OF THE COURSES YOU TAUGHT? 
A. THE COURSES ON EPIDEMIOLOGY INCLUDED TEACHING 
MEDICAL STUDENTS HOW WE GO ABOUT DOING STUDIES IN HUMAN 
POPULATIONS, TO WORK OUT THE CAUSES OF DISEASE. 

I ALSO HAD PARTICULAR RESPONSIBILITY FOR 
INCLUDING OCCUPATIONAL STUDIES AS WELL. 

Q. LET ME ASK YOU TO DEFINE FOR US "EPIDEMIOLOGY" 
ITSELF. 
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WHAT IS THE SCIENCE OF EPIDEMIOLOGY? 

MR. FURR: OBJECT, YOUR HONOR. THIS IS 

CUMULATIVE TO DR. DAVIS. 

THE COURT: I WILL OVERRULE IT. 

THE WITNESS: WE STUDY THE CAUSES OF DISEASE IN 

PEOPLE AND HOW TO PREVENT THEM. 

MR. BROWN: Q. ALL RIGHT. 

WHAT IS OCCUPATIONAL EXPOSURES? I THINK YOU SAID 
"OCCUPATIONAL EXPOSURES." 

WHAT DID YOU SAY, "OCCUPATIONAL EPIDEMIOLOGY"? 

A. THERE'S AN AREA CALLED OCCUPATIONAL EPIDEMIOLOGY, 
IN WHICH WE STUDY THE CAUSES OF DISEASE FROM WORKPLACE 
EXPOSURES. 

Q. HAVE YOU PUBLISHED IN PEER-REVIEWED JOURNALS? 

A. YES. 

Q. ABOUT HOW MANY TIMES? 

A. OVER 140 ARTICLES. 

Q. HAVE YOUR ARTICLES DEALT WITH LUNG CANCER? 

A. SOMETIMES. 

Q. AND ASBESTOS? 

A. SOME OF THEM, YES. 

Q. HAVE YOU MADE INTERNATIONAL STUDIES REGARDING 

LUNG CANCER? 

A. I HAVE, YES. 

Q. JUST GIVE US A FLAVOR OF THAT. 

WHERE HAVE YOU DONE IT AND WHAT HAVE YOU DONE? 

A. WELL, CURRENTLY, WE ARE DOING PROJECTS ON LUNG 
CANCER — AT LEAST, WHEN I SAY "WE," I MEAN MYSELF AND MY 
RESEARCH TEAM — PROJECTS ON LUNG CANCER IN CHILE. 

WE HAVE A MAJOR PROJECT JUST STARTING IN 
ARGENTINA LOOKING AT LUNG CANCER, AND THE COMBINATION OF 
HIGH LEVELS OF ARSENIC IN WATER AND CIGARETTE SMOKING. 

I'M ALSO DOING STUDIES IN INDIA, WHERE WE ARE 
DOING RESPIRATORY FUNCTION TESTS OF PEOPLE WITH HIGH ARSENIC 
IN THEIR WATER WHO HAVE SIGNS OF ARSENIC POISONING. WE'RE 
FOLLOWING UP OVER TIME THE OCCURRENCE OF VARIOUS CANCERS, 
INCLUDING LUNG CANCER. 

Q. ARE YOU CURRENT WITH RESPECT TO THE MEDICAL 
LITERATURE IN TERMS OF SMOKING, LUNG CANCER, ASBESTOS? 

A. THERE'S A VAST MEDICAL LITERATURE ON THOSE 
TOPICS. I KEEP READING. I KEEP STUDYING. 

I CERTAINLY DON'T READ THEM ALL. 

Q. NOW, DR. SMITH, WERE YOU ASKED TO REVIEW FROM AN 

EPIDEMIOLOGICAL STANDPOINT THE EXPOSURE OF ASBESTOS TO 
LESLIE WHITELEY IN COMBINATION WITH HER SMOKING? 

A. YES, I WAS. 

Q. LET ME GIVE YOU A HYPOTHETICAL WITH RESPECT TO 
THE ASBESTOS EXPOSURE. MAYBE YOU CAN JUST JOT THESE DOWN SO 
YOU'LL BE ABLE TO SEE THEM. 

I'D LIKE YOU TO ASSUME THAT LESLIE WHITELEY, FROM 
THE TIME OF HER BIRTH, FOR OVER 10 YEARS WAS EXPOSED AT HOME 
TO ASBESTOS FIBERS BROUGHT HOME BY HER FATHER, WHO WORKED 
EITHER WITH OR AROUND ASBESTOS WORKERS. 

I WANT YOU TO ASSUME THAT HER FATHER WAS A 
PLUMBER/PIPEFITTER, WHO WORE HIS WORK CLOTHES HOME WITH 
FIBERS HE HAD COLLECTED AT WORK. 

I WANT YOU TO ASSUME THAT SHE RODE IN THE FAMILY 
CAR, WHICH HE DROVE BACK AND FORTH TO WORK AT LEAST A COUPLE 
OF TIMES A WEEK. 

I WANT YOU TO ASSUME THAT, IN 1972 AND IN 1973, 
SHE BEGAN TO SMOKE AT THE AGE OF 13. AND SHE SMOKED FIVE TO 
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19 A HALF A PACK A DAY. 

20 AND THAT DURING THAT PERIOD OF TIME, THE FATHER 

21 WAS WORKING AS A PIPEFITTER FOREMAN AND SUPERINTENDENT ON 

22 THE CONSTRUCTION OF A POWER PLANT AT ORMOND BEACH IN THE 

23 VENTURA AREA, AND THAT HE HAD HEAVY ASBESTOS EXPOSURE 

24 THERE. AND THAT HE WAS WORKING IN AND AROUND INSULATORS AND 

25 PIPEFITTERS IN THE CONSTRUCTION OF THAT PLANT. 

26 I WANT YOU TO ASSUME THERE THAT HE WAS EXPOSED TO 

27 AN INSULATOR-UTILIZED BAND SAW WHICH WAS USED TO CUT 

28 ASBESTOS MATERIALS. 

2799 

1 I WANT YOU TO ALSO ASSUME THAT FOR ABOUT A YEAR, 

2 SHE WAS MARRIED TO A NAVY — TO A SAILOR WHO WAS ENGAGED ON 

3 THE USS SAGINAW IN VIRGINIA IN AN ENGINE OVERHAUL, AND THAT 

4 DURING THAT PERIOD OF TIME, SHE WOULD WASH HIS NAVY 

5 DUNGAREES. 

6 BASED UPON THAT SET OF FACTS AND HYPOTHETICALS, 

7 DOCTOR, WHAT IS YOUR OPINION AS TO WHETHER ASBESTOS EXPOSURE 

8 AND THE CIGARETTE SMOKING MORE LIKELY THAN NOT CONTRIBUTED 

9 TO THE CAUSE OF HER LUNG CANCER? 

10 A. WELL, IT WOULD BE MY OPINION, IT'S ABSOLUTELY 

11 CLEAR THAT SMOKING CAUSED IT. IN MY OPINION, IT WOULD BE 

12 MORE LIKELY THAN NOT THAT ASBESTOS FIBERS CONTRIBUTED ALSO 

13 IN WHAT WE CALL A SYNERGISTIC WAY. 

14 Q. WILL YOU DESCRIBE TO THE JURY WHAT SYNERGY IS. 

15 A. WHAT SYNERGY MEANS IS THAT TWO AGENTS ARE CAUSING 

16 CANCER IN A WAY THAT ENHANCES EACH OTHER'S EFFECTS. SO THAT 

17 WHEN YOU HAVE BOTH EXPOSURES TOGETHER, IT'S PARTICULARLY 

18 BAD. 

19 Q. COULD YOU STEP DOWN AND DRAW FOR US A CHART THAT 

20 WOULD ILLUSTRATE THE EFFECT OF A COMBINATION OF ASBESTOS 

21 EXPOSURE ALONG WITH SMOKING EXPOSURE, THAT IS, SMOKING 

22 CIGARETTES. 

23 WE CAN MOVE THAT AND MAKE IT MORE CONVENIENT IF 

24 YOU LIKE (REFERRING TO BOARD). 

25 A. (PREPARING DRAWING) 

26 IF WE HAVE AN AXIS HERE THAT INVOLVES LUNG 

27 CANCER, AND THEN LOOK AT FOUR DIFFERENT GROUPS, THE FIRST 

28 GROUP HERE, NONSMOKERS. 

2800 

1 SO "NS" IS NONSMOKERS. AND "NA" MEANS NO 

2 ASBESTOS. 

3 Q. ALL RIGHT. AND WHAT ARE YOU GOING TO SHOW US 

4 UNDER "NS"? 

5 A. THIS GROUP IS BOTH NONSMOKERS, NS AND NA. 

6 Q. ALL RIGHT. 

7 A. AND THERE ARE SOME LUNG CANCERS THAT OCCUR IN 

8 PEOPLE WHO NEVER SMOKE AND NEVER HAVE WORKPLACE EXPOSURE TO 

9 ASBESTOS. 

10 AND IF WE LOOK AT THEIR RATE DOWN HERE, WE WILL 

11 COMPARE OTHER GROUPS TO THE RATE IN NONSMOKERS WITHOUT 

12 ASBESTOS EXPOSURE. 

13 Q. ALL RIGHT. GO AHEAD. 

14 A. THEN IF WE HAVE — "A" IS ASBESTOS EXPOSURE AND 

15 "S" IS SMOKING. 

16 THEN WE CAN CONSIDER THE NEXT THE GROUP THAT HAVE 

17 ASBESTOS BUT STILL DON'T SMOKE. AND THERE ARE INCREASED 

18 RISKS IN WORKERS WITH EXPOSURE TO ASBESTOS WHO DON'T SMOKE. 

19 AND WE CAN PUT A NOTE THEY HAVE AN INCREASED LUNG CANCER 

20 RISK COMPARED TO THOSE WITHOUT ASBESTOS EXPOSURE WHO DON'T 

21 SMOKE. 

22 Q. WHAT'S THE NEXT CATEGORY? 

23 A. THE NEXT ONE IS IF WE LOOK AT SMOKERS WHO HAVE NO 
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ASBESTOS EXPOSURE, JUST SMOKERS IN GENERAL, THEN WE KNOW 
THEY HAVE INCREASED RISKS OF LUNG CANCER. AND ON AVERAGE, 
IT'S ABOUT TENFOLD. SOME STUDIES FIND MORE THAN THAT, SOME 
LESS . 

BUT JUST ON AVERAGE, ABOUT 10 TIMES THIS GROUP 

HERE, WHICH BRINGS US UP TO SOMEWHERE AROUND ABOUT HERE 
(INDICATING). 

Q. LET ME ASK YOU SOME QUESTIONS ON THAT. 

THE TENFOLD, THAT'S AN AVERAGE OF ALL THE 
DIFFERENT KINDS OF SMOKERS THERE ARE, FROM LIGHT SMOKERS TO 
MODERATE SMOKERS TO HEAVY SMOKERS? 

A. YES, IT'S SORT OF A MEDIAN ESTIMATE. 

THERE IS SOME STUDIES, AS I SAY, THAT FIND AROUND 
ABOUT TWENTYFOLD ON AVERAGE, BUT SOME, IT'S ABOUT FIVEFOLD. 

AND TEN IS A NICE ROUND NUMBER. SO TO ILLUSTRATE 
THIS POINT, I THINK TEN IS APPROPRIATE TO USE. 

Q. LET ME ASK YOU A COUPLE MORE QUESTIONS ABOUT IT. 

THIS AVERAGE WOULD INCLUDE SMOKERS WHO DID OR DID 
NOT START EARLY, LIKE AGE 13? 

A. WELL, SMOKERS WHO START EARLY HAVE HIGHER RISKS. 
IT'S ONE OF THE THINGS THAT'S VERY CLEAR. 

IT'S NEVERTHELESS REMARKABLE, BUT THAT TEENAGERS 
WHO START, CONTINUE TO HAVE HIGHER LUNG CANCER RISKS, NOT 
ONLY IN MIDLIFE, EVEN INTO LATER LIFE. 

Q. OKAY. GO AHEAD. 

A. THEN THE NEXT QUESTION IS: WHAT IF YOU HAVE BOTH 
ASBESTOS EXPOSURE AT WORK AND SMOKERS? 

AND YOU MIGHT THINK THAT YOU WOULD GET A BIT OF 
THIS RISK PLUS A BIT OF THIS RISK, THE SMOKING PLUS 
ASBESTOS, AND THINK, WELL, MAYBE IT WOULD GO UP TO SOMETHING 
LIKE THIS (DRAWING), WHICH WOULD BE WHAT WE CALL JUST AN 
ADDITIVE THING, WITH NO SYNERGY. 

BUT IN FACT, THE RISKS GO VERY MUCH HIGHER IN 

COMBINATION THEN OF HAVING BOTH THE SMOKING AND THE ASBESTOS 
INHALED INTO THE LUNGS THAT LEADS TO A CANCER RISK THAT'S 
MUCH BIGGER THAN THE EXPECTED JUST FROM ADDITION. 

AND THAT SUPPORTS AT LEAST TWO THINGS. WHEN THEY 
OCCUR TOGETHER, INHALING CIGARETTE SMOKE AND HAVING ASBESTOS 
FIBERS, HAVE THIS JOINT OR SYNERGISTIC ACTION THAT MAKES 
RISKS VERY MUCH HIGHER. 

MR. BROWN: GO AHEAD. YOU CAN RESUME YOUR SEAT. 

I'D LIKE TO MARK THIS AS PLAINTIFFS' NEXT IN 

ORDER. 

THE CLERK: PLAINTIFFS' EXHIBIT 1917. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 

EXHIBIT # 1917) 

THE COURT: IF WE ARE DONE WITH IT, IF WE COULD 

MOVE IT BACK. 

MR. BROWN: SURE. 

Q. WHEN YOU USED THE TERM "ADDITIVE," YOU WERE 
TALKING ABOUT TAKING WHATEVER THE RISK MIGHT BE FOR MERE 
ASBESTOS EXPOSURE AND ADDING IT TO THE PURE RISK FOR SMOKING 
FOR A PARTICULAR PERSON. 

IF YOU DID THAT, THAT WOULD BE CALLED ADDITIVE? 

A. YES. 

Q. AND SYNERGISTIC, HOWEVER, IS WHAT? IT'S NOT 
ADDITIVE. 

WHAT IS IT? 

A. WELL, IT'S LOTS MORE THAN ADDITIVE. 
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SOME OF THE STUDIES THAT END UP AS BEING AS HIGH 
AS MULTIPLICATIVE OR EVEN MORE. 

IN OTHER WORDS, THE IMPACT OF THE JOINT ACTS, 
INSTEAD OF JUST ADDING RISKS, THEY MULTIPLY EACH OTHER. 

Q. AND WHAT IS YOUR BASIS FOR WHAT YOU'VE JUST TOLD 
US ABOUT THIS SYNERGY, THIS ALMOST MULTIPLICATIVE OR MAYBE 
MULTIPLICATIVE IMPACT ON RISK OF THE TWO TOXIC SUBSTANCES? 

A. IT'S BASED ON A SERIES OF THINGS. FIRSTLY, THE 
HUMAN STUDIES, THE EPIDEMIOLOGICAL STUDIES. 

AND STUDY AFTER STUDY HAS SHOWN THAT WHEN YOU GET 
BOTH EXPOSURES IN WORKERS, EXPOSED TO ASBESTOS, BOTH SMOKING 
AND ASBESTOS, YOU GET MORE THAN ADDITIVE RISKS. 

THESE STUDIES HAVE BEEN CONDUCTED IN DIFFERENT 
COUNTRIES. THEY'RE WORLDWIDE. THERE ARE ABOUT 12 THAT HAVE 
GOT GOOD INFORMATION, SEPARATE STUDIES THAT, OVERALL, WHEN 
YOU LOOK AT THEM, IT'S ESTABLISHED THAT THESE TWO AGENTS ARE 
SYNERGISTIC. SO IT'S BASED THEN PRIMARILY ON ACTUAL HUMAN 
STUDIES. 

THEN THERE IS WHAT WE CALL BIOLOGICAL 
PLAUSIBILITY, BASED ON STUDIES CONDUCTED IN TEST-TUBES IN 
LABORATORIES. WHEN CELLS ARE EXPOSED TO BOTH SMOKE 
CARCINOGENS AND ASBESTOS. AND WHEN THE SCIENTISTS THEN 
MEASURE THE CONCENTRATION OF AGENTS IN CELLS, THEY'RE VERY 
MUCH HIGHER WITH BOTH EXPOSURES THERE. THE CARCINOGENS ARE 
HIGHER LEVELS, AT HIGH LEVELS. 

THERE IS ALSO LABORATORY WORK THAT SUPPORTS THE 
SCIENTIFIC — GIVES SCIENTIFIC PLAUSIBILITY TO WHAT'S 
CLEARLY ESTABLISHED THOUGH HUMAN STUDIES THAT THE 

COMBINATION OF THESE EXPOSURES IS PARTICULARLY BAD. 

Q. YOU ARE AWARE HERE THAT LESLIE WHITELEY HAS SMALL 
CELL CARCINOMA? 

A. YES. 

Q. DOES THAT HAVE ANY SIGNIFICANCE TO YOU? 

A. YES, IT DOES. 

Q. TELL US WHAT THAT IS. 

A. WELL, IF SOMEBODY HAS A SMALL CELL CANCER, WE 
KNOW FROM MANY STUDIES, IT'S VERY STRONGLY RELATED TO 
SMOKING. SO IF SOMEBODY TOLD ME THAT, THAT SOMEBODY HAD 
SMALL CELL LUNG CANCER, I WOULD SAY IMMEDIATELY, "WELL, THE 
FIRST QUESTION IS: DID THEY SMOKE?" BECAUSE THAT WOULD 
BE — THAT'S A VERY STRONG RELATIONSHIP BETWEEN THE SMALL 
CELL. 

NOW, IT'S PRESENT FOR OTHER TYPES OF LUNG 
CANCER. IT'S JUST STRONGER FOR THIS TYPE. 

Q. AND WOULD YOU ALSO WANT TO KNOW IN A PERSON — IN 
A WOMAN WHO HAD LUNG CANCER AT THE AGE OF 38, WOULD YOU WANT 
TO KNOW ANYTHING ELSE ABOUT THAT SMOKING HISTORY? 

A. YES. MY FIRST QUESTION WOULD BE — IN A YOUNGER 
PERSON GETTING LUNG CANCER, WOULD BE: "DID THEY START WHEN 
THEY WERE TEENAGERS SMOKING REGULARLY?" 

THAT WOULD BE THE FIRST QUESTION. I'D GO AND ASK 

THEM. 

IN THIS CASE, SHE DID, APPARENTLY. 

Q. WHY WOULD IT BE SIGNIFICANT THAT SHE BEGAN TO 
SMOKE AT THE AGE OF 13? 

A. BECAUSE OF WHAT WE CALL LATENCY. THERE'S A LAG 

TIME. OVER A PERIOD OF TIME, CHANGES OCCUR IN CELLS. AND 
USUALLY, IT'S MORE THAN 20 YEARS FROM STARTING. 

SO WHEN YOU GET A YOUNG PERSON DIAGNOSED WITH 
LUNG CANCER, WE WOULD EXPECT SOMETHING TO HAVE STARTED 
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5 EARLIER THAN IS COMMON. IT DOESN'T HAVE TO, BUT THAT'S WHAT 

6 WE'D EXPECT. 

7 Q. DOES THIS AGE THAT SHE WAS DIAGNOSED HAVE ANY 

8 SIGNIFICANCE WITH RESPECT TO YOUR OPINION ON THE SYNERGY? 

9 A. YES, IT DOES. 

10 I WOULD — AGAIN, IF SOMEBODY IS YOUNG, AN 

11 USUALLY YOUNG — YOUNG AGE, THEY GOT LUNG CANCER, THEY GOT A 

12 TYPE STRONGLY RELATED TO SMOKING, THEY STARTED SMOKING AS A 

13 TEENAGER, I WOULD STILL SAY, "MAYBE THERE'S SOME OTHER 

14 FACTOR THAT ALSO CONTRIBUTED TO THE RISK." 

15 Q. NOW, WITH RESPECT TO YOUR OPINION, AS YOU HAVE 

16 STATED, THAT MORE LIKELY THAN NOT ASBESTOS AND SMOKING 

17 CONTRIBUTED TO THIS CAUSATION OF THIS LUNG CANCER, CAN YOU 

18 TELL US WHAT THE BASIS OF YOUR OPINION IS. 

19 A. WELL, THERE'S TWO PARTS TO IT. 

20 FIRST, AS I HAVE INDICATED, OVERWHELMING EVIDENCE 

21 ABOUT CIGARETTE SMOKE. STUDY AFTER STUDY IN HUMANS HAS 

22 SHOWN A VERY STRONG RELATIONSHIP. IT'S ALMOST — IT'S NOT 

23 EVEN WORTH THINKING ABOUT IT. SMOKING OBVIOUSLY WAS 

24 INVOLVED. 

25 THE SECOND QUESTION IS, THOUGH, IN HER INSTANCE, 

26 SHE DIDN'T WORK WITH ASBESTOS AT THE WORKPLACE, BUT IT 

27 HAPPENS THAT ASBESTOS IS RATHER UNIQUE IN THAT IT'S 

28 ESTABLISHED THAT SOME ASBESTOS DISEASES OCCUR TO PEOPLE 
2806 

1 OUTSIDE THE WORKPLACE, EITHER CHILDREN OF PEOPLE WORKING 

2 WITH ASBESTOS OR SPOUSES. 

3 AND THERE'S A SERIES OF STUDIES. NOW, THIS VERY 

4 REMARKABLE THING IS NOW ESTABLISHED, THAT WIVES OF ASBESTOS 

5 WORKERS CAN GET THE ASBESTOS-RELATED CANCER CALLED 

6 MESOTHELIOMA. IT'S ESTABLISHED. THERE'S NO SCIENTIFIC 

7 QUESTION ABOUT IT. 

8 IT'S ALSO ESTABLISHED THAT THE FAMILY MEMBERS AND 

9 SPOUSES MAY GET ASBESTOS LUNG DISEASE, LIKE ASBESTOSIS AND 

10 PLEURAL PLAQUES OF THE LINING OF THE LUNG. 

11 NOW, WITH LUNG CANCER, UNLIKE THOSE TWO OTHER 

12 CONDITIONS — MESOTHELIOMA IS ALMOST ALWAYS CAUSED BY 

13 ASBESTOS. ASBESTOSIS IS ALWAYS CAUSED BY ASBESTOS. WITH 

14 LUNG CANCER, IT'S HARDER TO PROVE FROM STUDIES THAT INDEED 

15 THE SPOUSE OR THE CHILDREN MAY BE AT INCREASED RISK OF LUNG 

16 CANCER FROM THE WORKER WHO BROUGHT FIBERS HOME. 

17 BUT NEVERTHELESS, IN MY OPINION, THE EVIDENCE 

18 OVERALL SUPPORTS IT. THERE'S SOME STUDIES THAT FIND SOME 

19 CONSISTENT EVIDENCE. 

20 AND MY OVERALL SCIENTIFIC OPINION THEN, IN SPITE 

21 OF NOT BEING ABLE TO POINT TO FIVE, TEN CLEAR-CUT STUDIES, 

22 JUST CONSIDERING OVERALL THE SCIENCE OF IT, COMBINED 

23 ASBESTOS INHALATION, THE FIBERS AND SMOKING, LEADS ME TO THE 

24 VIEW THAT IT'S MORE LIKELY THAN NOT THAT ASBESTOS WAS 

25 INVOLVED. 

26 I CAN'T SAY IT WITH, 'GEE, I'M ABSOLUTELY SURE," 

27 LIKE I WOULD SMOKING. IT'S MORE LIKELY THAN NOT SOME OF THE 

28 FIBERS BROUGHT HOME INHALED, SOME BEFORE SHE EVER STARTED 

2807 

1 SMOKING, MAY HAVE BEEN INVOLVED IN EARLY LUNG CELL CHANGES, 

2 POSSIBLE. 

3 BUT THE IMPORTANT THING, AT AGE 12, 13, SHE 

4 STARTED SMOKING, AND AT THE SAME TIME, HER FATHER WAS 

5 BRINGING ASBESTOS FIBERS HOME. 

6 AND IF THAT'S CORRECT, THEN, GIVEN ALL THE 

7 SCIENTIFIC LITERATURE, I END UP CONCLUDING, MORE LIKELY THAN 

8 NOT, BOTH WERE INVOLVED. 

9 Q. AND IT IS YOUR OPINION THAT MORE LIKELY THAN NOT, 
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ASBESTOS AND SMOKING WERE THE CONTRIBUTORS TO HER LUNG 
CANCER. 

WOULD YOU ANSWER THAT QUESTION THE SAME WAY IF I 
RESTRICTED YOUR OPINION TO THE YEARS 1972 AND 1973, THE 
YEARS THAT HER FATHER WAS WORKING AT ORMOND BEACH, THE POWER 
PLANT? 

A. WELL, FIRSTLY, CONSIDERING THE OVERALL EVIDENCE, 
IT'S MY OPINION THAT BOTH CONTRIBUTED, SMOKING AND 
ASBESTOS. 

THEN PART OF THAT, IN MY OPINION, WOULD HAVE BEEN 
CONTRIBUTED TO BY THAT EXPOSURE PERIOD WHEN SHE STARTED 
SMOKING AND HER FATHER WORKED AT ORMOND BEACH. 

THAT WOULD BE PART OF THE DOSES OF THESE AGENTS 
THAT CAUSED THE LUNG CANCER. 

Q. LET ME MOVE TO THE LAST SUBJECT, WHICH IS, 
WHATEVER YOUR OPINION IS WITH RESPECT TO WHATEVER ROLE 
MARIJUANA PLAYED. 

FIRST OF ALL, BEFORE YOU DO THAT, LET ME ASK YOU 
TO STEP DOWN AGAIN. 

BEFORE I ASK YOU TO ANALYZE THAT MARIJUANA ROLE, 
IF ANY, LET'S MOVE THIS OVER HERE AGAIN. 

COULD YOU PUT UP HERE FOR US THE CRITERIA FOR 
EPIDEMIOLOGY IN DETERMINING WHETHER A PARTICULAR SUBSTANCE 
CAUSES A PARTICULAR DISEASE. 

MR. FURR: EXCUSE ME, DOCTOR. 

YOUR HONOR, I OBJECT. THIS IS CUMULATIVE TO WHAT 
DR. DAVIS TESTIFIED. 

THE COURT: WHAT DOCTOR? 

MR. BROWN: I DON'T BELIEVE HE WAS EVER ASKED 

THIS QUESTION. 

THE COURT: YOU ARE SAYING OTHER WITNESSES WERE, 

OR THIS DOCTOR? 

MR. FURR: YOUR HONOR, MY RECOLLECTION IS THAT 

IT WAS REVIEWED BY DR. DAVIS AND PERHAPS OTHER WITNESSES; 
CUMULATIVE. 

THE COURT: I DON'T KNOW, BUT I'M GOING TO GIVE 

COUNSEL SOME LEEWAY ON THIS. 

IS IT GOING TO BE RELATIVELY BRIEF? 

MR. BROWN: YES. 

THE COURT: I'LL ALLOW IT. 

MR. BROWN: SEVEN MINUTES FROM THE END. 

THE COURT: SEVEN MINUTES? ALL RIGHT. 

MR. BROWN: APPROXIMATELY. 

THE COURT: I WAS GOING TO GIVE YOU A FAVORABLE 

RULING UNTIL YOU SAID "APPROXIMATELY." 

ALL RIGHT. IF WE'RE FIVE OR 10 MINUTES AWAY FROM 
THE CONCLUSION. 

MR. BROWN: I'VE ALREADY GOT THREE MINUTES. 

THE COURT: WHY DON'T YOU GO AHEAD. 

MR. BROWN: Q. GO AHEAD. NO. 1. AND THESE 

ARE THE CRITERIA. 

A. (WRITING ON BOARD) 

THESE ARE CRITERIA. THIS IS THE ANSWER. 

THE FIRST ARE FINDINGS AND STUDIES JUST DUE TO 

CHANCE. 

SOMETIMES YOU WILL FIND MORE DISEASE, SOMETIMES 
LESS. IT'S JUST A FLUCTUATION OF NUMBERS. 

NO. 2 ARE FINDINGS DUE TO SOME BIAS. WE DON'T DO 
EXPERIMENTS ON PEOPLE, OF COURSE, AND SOME PEOPLE EAT MORE 
VEGETABLES THAN OTHERS, SOME PEOPLE HAVE MORE EXERCISE THAN 
OTHERS. 
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AND SO DISEASE RATES WILL VARY. IT MIGHT NOT BE 
THE CAUSAL AGENTS WE ARE THINKING OF. IT MIGHT BE DUE TO 
SOME OTHER CHARACTERISTIC. 

THEN WE LOOK FOR CONSISTENCY OF FINDINGS. WE 
LIKE TO HAVE SEVERAL STUDIES PRODUCING SIMILAR TYPE EVIDENCE 
IN HUMANS BEFORE WE WOULD START MAKING CAUSAL INFERENCES. 

Q. LET ME INTERRUPT. 

SOME OF THESE — FIRST, WITH RESPECT TO 
CONSISTENCY, WHY DO YOU WANT MORE THAN A FEW STUDIES? 

A. PARTLY BECAUSE OF THE CHANCE AND BIAS. WE CAN'T 
DO EXPERIMENTS ON PEOPLE. IN SOME PLACES, YOU GO TO A 
WORKPLACE AND MAYBE THEY SMOKE MORE, GET MORE LUNG CANCER. 
WE'RE NOT SURE OF OTHER FACTORS. 

SO WE LIKE TO SEE DIFFERENT SCIENTISTS, 

PREFERABLY IN DIFFERENT COUNTRIES EVEN, PRODUCE SOMEWHAT 
SIMILAR FINDINGS BEFORE WE WOULD WANT TO CONCLUDE — MAKE A 
DEFINITE STATEMENT THIS CHEMICAL AGENT IS CAUSING IT. 

Q. GO AHEAD. WHAT'S NO. 4 ? 

A. FOUR IS STRENGTH OF ASSOCIATION. 

Q. EXPLAIN THAT FOR US. 

A. SOME RISKS ARE VERY HIGH. A SMOKER GETTING LUNG 
CANCERS, VERY HIGH RISK. IT'S FAIRLY EASY TO PROVE CAUSE. 

IN OTHER EXPOSURES, THE RISKS ARE LOWER. THE 
STRENGTH IS LESS, AND IT'S HARDER. IT DOESN'T MEAN TO SAY 
IT'S NOT CAUSED, BUT IT'S HARDER TO REACH A CAUSAL 
CONCLUSION. 

Q. GO AHEAD. FIVE. 

A. IN FIVE, WE LOOK AT DOSE/RESPONSE, WHICH MEANS 
THAT DOSE IS HOW MUCH GETS IN THE BODY, LIKE HOW MUCH IS 
INHALED. 

RESPONSES, THE DISEASE RATE. AND WE'D LIKE 
EVIDENCE THAT THE MORE THE DOSE, THE CAUSAL AGENT, THE MORE 
THE DISEASE RATE. AND THAT HELPS US MAKE CAUSAL 
CONCLUSIONS. 

Q. SO THAT MEANS MULTIPLE STUDIES THAT SHOW THAT, AT 
ONE LEVEL OF EXPOSURE, THERE'S THIS RISK, AND AS YOU GO UP 
ON, THAT RISK INCREASES? 

A. YES. 

A VERY SIMPLE ONE IS ONE-PACK-A-DAY SMOKERS WILL 
HAVE A CERTAIN RISK. TWO-PACK-A-DAY SMOKER MORE, IF IT'S 
SMOKING-CAUSED DISEASE. 

Q. GO AHEAD. 

A. SIX INVOLVES LATENCY, OR TIMING. 

SOME EFFECTS OF CHEMICALS ARE VERY QUICK, BUT 
CANCER HAS THIS LONG DELAY. 

AND WE EXPECT THAT NOW — IT'S ASTONISHING STILL, 
EVEN THOUGH WE HAVE BEEN DOING RESEARCH ON IT FOR MANY 
YEARS, WHY THIS IS, BUT WE KNOW IT DOES. 

SO MANY STUDIES SHOW IT. WE LOOK FOR PATTERNS OF 
EXPOSURE. THEN THE CANCER OCCURRING SOMETIMES JUST A FEW 
YEARS LATER, USUALLY 10, 20, 30, 40 YEARS LATER. 

THE LAST ONE IS BIOLOGICAL PLAUSIBILITY. AND 
HERE IN MY FIELD, WE OFTEN TURN TO THE ANIMAL STUDIES. 

ANIMALS, OR RATS, FOR EXAMPLE, INHALING CIGARETTE 
SMOKE GET LUNG CANCER. RATS INHALING ASBESTOS FIBERS GET 
LUNG CANCER. 

THERE ARE OTHER PARTS TO IT, BUT THAT IS ONE OF 
THE THINGS WE LOOK TO. 

IF IT OCCURS IN ANIMALS, IT DOESN'T PROVE IT WILL 
IN HUMANS. IT MAKES IT PLAUSIBLE. 

MR. BROWN: YOU CAN SIT BACK UP THERE. 
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IF I MAY MARK THIS NEXT IN ORDER. 

THE CLERK: PLAINTIFFS' EXHIBIT 1918. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION PLAINTIFFS' 

EXHIBIT # 1918) 

MR. BROWN: Q. WITH RESPECT TO MARIJUANA, ARE 

THERE ANY STUDIES, EPIDEMIOLOGICAL STUDIES AT ALL THAT HAVE 
FOUND AN ASSOCIATION BETWEEN MARIJUANA SMOKING AND LUNG 

CANCER? 

MR. FURR: OBJECTION. CUMULATIVE. 

THE COURT: OVERRULED. 

THE WITNESS: NOT REALLY, NO. THERE ARE SOME 

BEGINNING PIECES OF INFORMATION. 

BUT NO, THERE'S NOTHING THAT ALLOWS ONE TO SAY 
THAT HUMAN STUDIES AT THIS POINT DEMONSTRATE MARIJUANA 
CAUSES LUNG CANCER. 

NOW, I WOULD IMMEDIATELY SAY, IT'S MY OPINION 
THAT EVENTUALLY IT MAY BE SHOWN. I DON'T WANT TO BE 
MISUNDERSTOOD. 

IT'S JUST THAT CURRENTLY, IF YOU LOOK AT 
EPIDEMIOLOGICAL STUDIES, THEY DON'T PASS THESE CRITERIA. 

MR. BROWN: Q. NOW, ARE SOME OF THE 

CARCINOGENS IN CIGARETTE SMOKE THE SAME CARCINOGENS THAT ARE 
FOUND IN MARIJUANA SMOKE? 

A. CORRECT. 

Q. SO TO THE EXTENT THAT YOU FIND THE SAME 
CARCINOGENS, THEN IS IT POSSIBLE THAT THE CARCINOGENS IN THE 
MARIJUANA SMOKE ARE MAKING — HAVE SOMETHING TO DO WITH THE 
DEVELOPMENT OF A LUNG CANCER, ALONG WITH SMOKING,? 

A. YES. IT IS POSSIBLE THAT THE MARIJUANA SMOKING 
WOULD ADD TO THE DOSE. THERE ARE CERTAIN CARCINOGENS THAT 
ARE ALSO IN CIGARETTE SMOKE AND THEREFORE WOULD CONTRIBUTE 
TO RISK. 

Q. AND IN THIS CASE, DID YOU REVIEW THE 
INTERROGATORY RESPONSES BY LESLIE WHITELEY AS TO HER USE OF 
MARIJUANA? 

A. WELL, I CERTAINLY LOOKED AT THE DEPOSITION. I 
HAVE A STACK OF MATERIAL. I THINK IT DOES INCLUDE 
INTERROGATORIES. 

Q. THE DEPOSITION DOESN'T DEAL WITH IT. 

A. IT DOESN'T? IT MUST HAVE BEEN INTERROGATORIES. 

I'VE GOT IT MENTIONED IN MY NOTES. THOUGH WHERE 
I GOT IT FROM, I'M NOT SURE. 

Q. BASED UPON — FIRST OF ALL, TELL ME WHAT YOU 
UNDERSTOOD WAS THE AMOUNT OF USE OF MARIJUANA BY LESLIE 
WHITELEY. 

A. I UNDERSTOOD IT WAS OCCASIONALLY. ON THE ORDER 
OF ONCE A WEEK, IF REMEMBER CORRECTLY. 

Q. ALL RIGHT. NOW, GIVEN THAT, AND GIVEN 25 YEARS 
APPROXIMATELY OF SMOKING, WHAT IS THE RELATIONSHIP BETWEEN 
THE CAUSATION OF ONE TO THE OTHER? 

A. WELL, THE SMOKING IS THE OVERWHELMING DOSE. IF 
SHE SMOKED, ONCE SHE GOT TO HALF A PACK A DAY, THAT'S 10 
CIGARETTES A DAY OR 70 A WEEK. 70 CIGARETTES A WEEK, AS I 
UNDERSTAND IT. 

SHE MAY HAVE ALSO BEEN SMOKING ONE MARIJUANA 
CIGARETTE. AND EVEN THOUGH IT'S THEORETICALLY POSSIBLE AND 
THERE'S SOME EVIDENCE THE MARIJUANA MAY BE MORE POTENT, IT 
WOULD STILL BE SWAMPED BY THE DOSE FROM THE CIGARETTES. 

Q. IS THE POTENCY YOU JUST REFERRED TO IN MARIJUANA, 
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IS THAT RELATED TO THE AMOUNT OF TAR THAT COMES FROM THE 
MARIJUANA CIGARETTE AS OPPOSED TO THE TAR THAT COMES FROM 
TOBACCO SMOKE? 

A. IN PART. I HAVE SEEN EVIDENCE THAT THERE MAY BE 

MORE TAR PRODUCED AND INHALED PER CIGARETTE. 

Q. SOMETHING LIKE FOUR TO FIVE TIMES AS MUCH OUT OF 
A MARIJUANA CIGARETTE? 

A. I HAVE SEEN VARIOUS ESTIMATES. I WOULDN'T WANT 
TO GIVE ONE SINGLE NUMBER. 

THEY RANGE FROM TWO, THREE, FOUR, THAT ORDER. 

Q. OKAY. NOW, FROM YOUR PREVIOUS ANSWER, I ASSUME 
THAT THERE ISN'T EVEN ONE STUDY WHICH ASSOCIATES MARIJUANA 
WITH LUNG CANCER? 

A. WELL, I WOULD SAY THERE IS NO STUDY THAT PRODUCES 
EVIDENCE TO SUPPORT IT. 

THERE'S ONLY ONE GOOD — WELL, THE BEST STUDY 
THAT I KNOW OF WAS CONDUCTED IN CALIFORNIA. AND IN IT, IT'S 
JUST UNCLEAR. 

THERE IS NO DIFFERENCE IN RISK BETWEEN THOSE 
SMOKERS WHO ALSO USED MARIJUANA AND THOSE WHO DID NOT. 

Q. WHICH STUDY WAS THAT? 

A. IT'S THE STUDY INVOLVING THE KAISER. 

Q. KAISER PERMANENTE? 

A. YES. 

Q. THAT WAS A STUDY TAKEN FROM THE APPLICATION FOR 
THE KAISER INSURANCE? 

A. I WOULD NEED TO PULL OUT ALL THE DETAILS. 

YES. KAISER HAS DONE A LARGE NUMBER OF STUDIES, 
BECAUSE THEY COLLECT DATA NOT JUST FROM INSURANCE BUT ALSO 
FROM THE MEDICAL RECORDS THAT HAVE THEN YIELDED MANY 
EPIDEMIOLOGICAL STUDIES. 

Q. ALL RIGHT. DO YOU THINK THAT KAISER STUDY 

ANSWERS THE QUESTION? 

A. NO. I WOULD SAY THAT, ULTIMATELY, SINCE THERE 
ARE SOME OF THE SAME CARCINOGENS IN MARIJUANA, THAT 
ULTIMATELY, WHETHER IT'S SHOWN OR NOT, I'D SAY PROBABLY IT 
CAN CAUSE LUNG CANCER. 

NO, I WOULD JUST SAY, AT THIS POINT, IT DOESN'T 
SEEM LIKE IT WOULD BE A MAJOR OVERRIDING CONTRIBUTION IN 
WHAT WE KNOW TO DATE. 

I WOULDN'T FOR ONE MOMENT SAY THAT MARIJUANA 
SMOKING MIGHT NOT CAUSE LUNG CANCER. INDEED, I WOULD EXPECT 
IT TO, GIVEN SOME OF THE CARCINOGENS THERE. 

Q. ALL RIGHT. I TAKE IT THERE IS NO STUDY THAT 
SHOWS A DOSE/RESPONSE TO THE SMOKING AND MARIJUANA? 

A. NOT THAT I KNOW OF, NO. 

Q. OKAY. AND DO WE HAVE BIOLOGICAL PLAUSIBILITY 
WITH RESPECT TO MARIJUANA? 

A. I HAVEN'T REVIEWED IN DETAIL THE ANIMAL STUDIES 
ON MARIJUANA. 

I THINK, THOUGH, THAT I WOULD SAY — WELL, THERE 
IS BIOLOGICAL PLAUSIBILITY, BECAUSE IN THE SMOKE FROM 
MARIJUANA, THERE ARE CARCINOGENS PRESENT THAT ARE ALSO IN 
CIGARETTE SMOKE. THAT GIVES BIOLOGICAL PLAUSIBILITY TO 
EXPECTING ULTIMATELY THAT THERE MAY BE SOME INCREASED RISKS 
FOR LUNG CANCER FROM MARIJUANA USE. 

Q. ARE YOU AWARE OF ANY STUDIES THAT SET OUT THE 
CONCLUSION AS TO THE AMOUNT OF MARIJUANA SMOKING THAT MIGHT 
BE REQUIRED TO RAISE A RISK OF LUNG CANCER? 

A. NO. THERE'S OFTEN MENTION OF THE FACT THAT MANY 
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1 USERS OF MARIJUANA ARE OCCASIONAL USERS. IT DOESN'T THEN 

2 COMPARE TO DOSES PEOPLE OFTEN GET FROM SMOKING 10, 20, 30 

3 CIGARETTES. THAT'S OFTEN MENTIONED. 

4 MR. BROWN: OKAY. THAT'S ALL I HAVE, YOUR 

5 HONOR. 

6 THE COURT: OKAY. WHO IS NEXT? 

7 MR. ROSSE. 
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CROSS-EXAMINATION 

BY MR. ROSSE: Q. GOOD AFTERNOON, DR. SMITH. 

A. YES. 

Q. WE HAVE MET BEFORE? 

A. YES. 

Q. YOU HAVE TESTIFIED IN A NUMBER OF TRIALS IN SAN 
FRANCISCO? 

A. YES. 

Q. ASBESTOS CASES, USUALLY? 

A. MAINLY, YES. 

Q. EVERYONE IS EXPOSED TO A LARGE NUMBER OF 
CARCINOGENS EVERY DAY, AREN'T WE? 

A. YES. BY THAT, I MEAN THAT YOU CAN MEASURE IN 
AIR, WATER, FOOD, LOW LEVELS OF MOST THINGS. 

SO WE ALL GET SOME EXPOSURE TO MANY CARCINOGENS. 

Q. WE ARE EXPOSED TO ARSENIC? 

A. CORRECT. 

Q. THAT'S A KNOWN CARCINOGEN? 

A. CORRECT. THERE IS SOME IN THE WATER AND THERE'S 
SOME IN AIR. 

Q. WE ARE EXPOSED TO CADMIUM? 

A. CADMIUM (PRONOUNCING)? 

Q. CADMIUM. 

A. YES. YES, IT'S IN URBAN AIR AT LOW LEVELS. 

Q. THAT'S A KNOWN CARCINOGEN? 

A. I THINK IT IS, YES. 

I MEAN, THERE'S SOME DEBATE ABOUT ITS ROLE, BUT I 
THINK IT'S A CAUSE OF LUNG CANCER. 

Q. WE ARE EXPOSED TO NICKEL? 

A. YES, IN URBAN AREAS. 

Q. THAT'S A KNOWN CARCINOGEN? 

A. A KNOWN CAUSE OF LUNG CANCER. 

Q. WE ARE EXPOSED TO DIESEL EXHAUST? 

A. CORRECT. 

Q. THAT'S A KNOWN CAUSE OF LUNG CANCER? 

A. I'D SAY IT WAS KNOWN TO INCREASE THE LUNG 

CANCER. MAYBE THE SAME CHEMICALS THAT ARE IN CIGARETTE 
SMOKE AND THEY ARE ALSO DIESEL EXHAUST. 

THERE IS EVIDENCE THAT IN WORKERS WORKING INSIDE 
ROOMS WHERE DIESEL ENGINES ARE RUNNING ALL DAY, THAT THEY 
HAVE AN INCREASED RISK OF LUNG CANCER. 

THERE'S ALSO SOME EVIDENCE THAT DAILY TRUCK 
DRIVERS ARE AT INCREASED RISK OF LUNG CANCER, THOSE WHO DO 
THAT PROFESSIONALLY OVER MANY YEARS. 

Q. EVERYONE IS EXPOSED TO DIESEL EXHAUST IN AN URBAN 

AREA? 

A. CORRECT. 

Q. AND IT IS A KNOWN CAUSE OF LUNG CANCER? 

A. YES. WE HAVE THE EVIDENCE, AS I SAY, THAT AGAIN 
COMES FROM THE OCCUPATIONAL EXPOSURES, SAY IN THE SETTINGS I 
DESCRIBED. 

Q. WE ARE EXPOSED TO SOMETHING CALLED PAH? 

A. CORRECT. 
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Q. WHAT IS PAH? 

A. THERE ARE A GROUP OF CHEMICALS, POLYCYCLIC 
AROMATIC HYDROCARBONS. THEY ARE PRESENT IN CIGARETTES. 
THEY'RE PRESENT IN AUTOMOBILE EXHAUST. 

Q. BUT THEY'RE PRESENT IN URBAN ENVIRONMENTS, AND 
EVEN NONSMOKERS ARE EXPOSED TO PAH? 

A. WE ALL ARE, YES. 

Q. THAT'S A KNOWN CAUSE OF LUNG CANCER? 

A. YES. IT'S BEEN ESTABLISHED IN WHAT'S CALLED COKE 
OVEN WORKERS. THESE WORKERS WORK INDOORS. THERE ARE HIGH 
LEVELS OF PAH GENERATED. 

WE KNOW FROM THOSE STUDIES, IT IS A CAUSE OF 
HUMAN LUNG CANCER. 

Q. THE PLAINTIFFS WOULD HAVE BEEN EXPOSED TO — THE 
PLAINTIFF IN THIS CASE WOULD HAVE BEEN EXPOSED TO ALL OF 
THESE CARCINOGENS IN ADDITION TO HUNDREDS OF OTHER ONES? 

A. IN ADDITION TO WHAT? 

Q. HUNDREDS OF OTHER KNOWN CARCINOGENS. 

A. NO, I WOULDN'T PUT IT THAT WAY. THESE ONES ARE 
ALL ONES ESTABLISHED CAUSES IN HUMANS. THERE ARE NOT 
HUNDREDS OF ESTABLISHED CAUSES OF LUNG CANCER IN HUMANS. 

THERE'S ABOUT, ROUGHLY, 12 ESTABLISHED CAUSES OF 
HUMAN LUNG CANCER. 

Q. SHE WOULD HAVE BEEN EXPOSED TO EACH OF THE ONES 
WE JUST DISCUSSED, THE ARSENIC, NICKEL, DIESEL EXHAUST, PAH? 

A. YES. EVERYBODY IS. AND SHE DID SOME WEEKS OF 
TRUCK DRIVING AT SOME POINT. NOT VERY MUCH. BUT SHE WOULD 
HAVE HAD SOME ADDITIONAL EXPOSURE AT THAT POINT TO DIESEL 
EXHAUST. 

Q. SO WOULD YOU OPINE THAT EACH ONE OF THESE WAS A 
CAUSE OF HER LUNG CANCER? 

A. IN THE CASE OF DIESEL EXHAUST, IT'S GOT SOME OF 
THE SAME CARCINOGENS AS IN SMOKING, SO IT MAY HAVE ADDED A 
LITTLE BIT TO THE DOSE OF THOSE CARCINOGENS. 

BUT NO ONE CAN LOOK AT ALL OF THOSE. WE'RE ALL 
EXPOSED TO THEM. 

EVEN THOUGH I CANNOT REJECT THAT, IT'S POSSIBLE 
THAT SOME OF THESE AGENTS, ARSENIC, NICKEL, CADMIUM. SO ONE 
CAN'T — I CAN'T PRECLUDE THE POSSIBILITY. IT SEEMS MOST 
UNLIKELY. NOT IMPORTANT IN THIS CASE. 

Q. AS AN EPIDEMIOLOGIST, YOU DISTINGUISH BETWEEN 
POSSIBILITIES AND PROBABILITIES? 

A. NO. AS A SCIENTIST, I DO THAT. 

Q. POSSIBILITY IS SOMETHING THAT MAY HAPPEN? 

A. WELL, IT CAN BE USED IN DIFFERENT CONTEXTS. 

THE CONTEXT I WAS USING IT JUST THEN, I CAN'T 
DISMISS IT. SO I HAVE TO ACCEPT SOME POSSIBILITIES OF IT. 
THAT INCIDENCE IS VERY LOW. 

WE USE "POSSIBLE" AT SOME POINT TO MEAN QUITE 
POSSIBLE. BUT, I MEAN, GETTING TO CLOSE PROBABLE. THERE'S 
A WHOLE RANGE OF USE OF THE TERMS. I THINK I HAVE TO BE 

CAREFUL. 

I WASN'T THEN DISMISSING THAT COULDN'T HAVE 
PLAYED A ROLE. IT'S POSSIBLE. 

AND WITH THOSE ONES, I THINK IT'S VERY UNLIKELY. 

Q. YOU WOULDN'T SAY THAT IT'S PROBABLE THAT THOSE 
SUBSTANCES HAVE CAUSED MS. WHITELEY'S LUNG CANCER? 

A. I WOULD NOT, APART FROM THE CIGARETTE SMOKING, 
WHICH IS ABSOLUTELY CLEAR. 

AND MAYBE THE MARIJUANA CONTRIBUTED A LITTLE TO 

THAT DOSE. 
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11 AND THEN, IN MY OPINION, MORE LIKELY THAN NOT, 

12 THE ASBESTOS FIBERS ALSO CONTRIBUTED. 

13 BUT FOR ANYTHING ELSE, I WOULD SAY IT WAS 

14 PROBABLE. 

15 Q. ARE YOU USING "CONTRIBUTING TO" AS ANOTHER WAY OF 

16 SAYING A CAUSE? 

17 A. I MEAN, CONTRIBUTED TO CAUSE. 

18 WE KNOW NOW THAT MANY DISEASES, INCLUDING 

19 CANCERS, THEY ARE MULTIFACTORIAL IN ORIGIN. THEY DON'T JUST 

20 HAVE A SINGLE CAUSE. 

21 SO WHEN I USE THE TERM "CONTRIBUTED TO CAUSE," 

22 I'M USING IT IN THE SENSE THAT THERE MAY BE VARIOUS FACTORS, 

23 SOME INTRINSIC, SOME GENETIC FACTORS THAT ARE INVOLVED. 

24 AND THEREFORE, WHEN I LOOK AT EXTERNAL AGENTS, 

25 LIKE SMOKING OR ASBESTOS, I LIKE TO USE THE PHRASE, IT'S MY 

26 OPINION THEY PROBABLY CONTRIBUTED TO THE CAUSE OF, RATHER 

27 THAN SAYING THEY'RE THE ABSOLUTE AND ONLY CAUSE AND NOTHING 

28 ELSE WAS INVOLVED IN THE WHOLE PROCESS. 

2821 

1 Q. LET'S SEE IF I UNDERSTAND YOU CORRECTLY. 

2 IN REVIEWING WHETHER OR NOT YOU WOULD OPINE AS TO 

3 ARSENIC, NICKEL, DIESEL EXHAUST, YOU'RE CONSIDERING 

4 SOMETHING KNOWN AS A THRESHOLD LEVEL OF EXPOSURE? 

5 A. NO. NO. IT'S JUST THAT IF I TAKE ARSENIC, FOR 

6 EXAMPLE, THE ARSENIC LEVELS IN AIR ARE ON THE ORDER — IN 

7 URBAN AIR, ON THE ORDER OF I THINK MORE THAN WAY OVER 100 

8 TIMES, MAYBE 10,000 TIMES LOWER THAN THE AIR LEVELS IN THE 

9 REFINERIES, WHERE WORKERS WORK PURIFYING ARSENIC, WHERE THEY 

10 INHALE IT. SO THE ACTUAL LEVELS ARE EXTREMELY LOW. 

11 I'M NOT TALKING ABOUT ABSOLUTE THRESHOLD. SO I 

12 JUST SAY, WELL, I CAN'T, AS I INDICATED, ABSOLUTELY DISMISS 

13 SOME ROLE ALSO FOR SOME INHALED ARSENIC. 

14 BUT IT JUST SEEMS VERY UNLIKELY, BECAUSE WE HAVE 

15 DEMONSTRATED LUNG CANCERS ARE MANY, MANY ORDERS OF MAGNITUDE 

16 HIGHER EXPOSURES. 

17 SO I DON'T THINK ANYBODY SHOULD BE WORRIED IN 

18 URBAN AIR ABOUT ARSENIC LEVELS, FOR EXAMPLE. 

19 Q. SO FOR THESE ELEMENTS, THERE ARE SOME LEVEL OF 

20 EXPOSURE AT BELOW WHICH YOU WOULD NOT BELIEVE THAT IT IS A 

21 PROBABLE CAUSE OF LUNG CANCER? 

22 A. IN AN INDIVIDUAL CASE. 

23 NOW, ONE CAN SAY SCIENTIFICALLY, VERY RARELY, IN 

24 EXTREMELY LOW PROBABILITY, SOME CASES MAY OCCUR. 

25 BUT WHEN I LOOK AT AN INDIVIDUAL CASE OF ANY ONE 

26 PERSON, THEN THE PROBABILITY THAT THESE AGENTS ARE INVOLVED 

27 IN THEM IS EXTREMELY LOW, SOMETHING THAT I JUST REGARD AS 

28 NOT RELEVANT WHEN YOU'VE GOT THE OBVIOUS EXPOSURES TO 
2822 

1 CIGARETTE SMOKE. 

2 AND THEN THIS ASBESTOS BEING BROUGHT INTO THE 

3 HOME, WHEN WE KNOW THAT ASBESTOS BEING BROUGHT INTO THE HOME 

4 CAN INCREASE RATES OF ASBESTOS DISEASE. 

5 Q. ASBESTOS IS A CAUSE OF LUNG CANCER? 

6 A. CORRECT. 

7 Q. ASBESTOS IS IN THE BACKGROUND EXPOSURE? THERE IS 

8 BACKGROUND LEVELS OF EXPOSURE IN ANY URBAN ENVIRONMENT IN 

9 THE UNITED STATES? 

10 A. CORRECT. 

11 Q. YOU BELIEVE THAT THAT BACKGROUND LEVEL OF 

12 ASBESTOS IS A CAUSE OF LUNG CANCER? 

13 A. I WOULDN'T WORD IT THAT WAY, NO, CERTAINLY NOT. 

14 THE RISKS FOR LUNG CANCER IN ASBESTOS ARE CLEARLY 

15 ESTABLISHED IN THE WORKPLACE. THEN THEY'RE ESTABLISHED EVEN 
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16 IN PEOPLE WHO LIVE NEAR FACTORIES OR SHIPYARDS. 

17 AND THEN, AS I HAVE MENTIONED, THEY'RE 

18 ESTABLISHED IN FAMILY MEMBERS OF PEOPLE WORKING IN THOSE 

19 SETTINGS. 

20 NOW, WE'LL NEVER KNOW AND BE ABLE TO PROVE 

21 WHETHER OR NOT SOME CASES OF ASBESTOS DISEASE ARE OCCURRING 

22 AT EVEN LOWER LEVELS OF EXPOSURE. ALL WE CAN SAY IS MAYBE 

23 THERE IS, MAYBE NOT. IF IT IS, THE RISK IS VERY LOW, NOT 

24 ONES TO BE WORRIED ABOUT, WHEREAS THE OTHER ONES I 

25 DESCRIBED, THE ONES WHERE THE RISKS ARE CLEARLY THERE. 

26 Q. SO IF I UNDERSTAND YOUR ANSWER CORRECTLY, YOU DO 

27 NOT BELIEVE BACKGROUND EXPOSURE TO ASBESTOS IS A CAUSE OF 

28 LUNG CANCER? 

2823 

1 A. I SAID I WOULDN'T WORD IT THAT WAY. I TRIED — I 

2 SUPPOSE THE ANSWER IS NO, I WOULDN'T WORD IT THAT WAY. I 

3 TRIED TO GIVE THE REASONS. 

4 I WOULD SAY THAT, SCIENTIFICALLY, TECHNICALLY, I 

5 COULD CONCEIVE THE POSSIBILITY THAT SOME CASES COULD OCCUR. 

6 THEY'D BE EXTREMELY RARE AND NOT IMPORTANT, NOT IMPORTANT IN 

7 A PUBLIC HEALTH SENSE OF BEING WORRIED ABOUT. 

8 Q. IN A TECHNICAL AND POSSIBILITY WORLD, WE COULD 

9 SAY THAT ARSENIC IS A CAUSE OF LUNG CANCER IN AN URBAN 

10 ENVIRONMENT; CORRECT? 

11 A. NO. 

12 Q. NO. IS THERE A DIFFERENCE BETWEEN BACKGROUND 

13 LEVEL OF EXPOSURE TO ASBESTOS WHICH HASN'T BEEN SHOWN TO 

14 CAUSE LUNG CANCER AND ARSENIC AS A BACKGROUND EXPOSURE AND 

15 IT CAUSE — IT DOESN'T CAUSE LUNG CANCER? 

16 A. I AM GETTING CONFUSED BY THE QUESTIONS. 

17 I'D LIKE TO EXPLAIN THAT IT'S ESTABLISHED VERY 

18 CLEARLY IN CERTAIN DISEASES. ARSENIC IS A CAUSE OF LUNG 

19 CANCER. 

20 WHEN WE GET TO THESE HUNDREDS OF TIMES LOWER 

21 LEVELS THAT ARE IN URBAN AIR, IF IT'S A CAUSE OF LUNG CANCER 

22 AT THOSE LEVELS, WHICH I CAN'T TOTALLY DISMISS, IT WOULD BE 

23 VERY UNIMPORTANT. 

24 Q. ISN'T THE LEVEL OF ASBESTOS EXPOSURE IN AN 

25 OCCUPATIONAL ENVIRONMENT MUCH, MUCH HIGHER THAN A BACKGROUND 

26 EXPOSURE TO ASBESTOS? 

27 A. THE BACKGROUND IS, YES, IN THE OVERALL GENERAL 

28 POPULATION. 

2824 

1 WE ARE NOT TALKING ABOUT THE SAME DIFFERENCES I 

2 WAS TALKING ABOUT WITH ARSENIC. 

3 THEY'RE THE ORDERS OF THOUSANDS, 10,000 TIMES 

4 LOWER. IF WE JUST LOOK AT SOMEONE WHO NEVER HAS WORKED IN 

5 AN ASBESTOS INDUSTRY, WHO DID NOT HAVE A RELATIVE WORKING IN 

6 THAT INDUSTRY, WHO DID NOT HAVE ASBESTOS IN THEIR HOME, 

7 THOSE EXPOSURES ARE ON THE ORDER OF 10,000 TIMES LOWER THAN 

8 WHAT'S KNOWN IN ASBESTOS WORKERS IN THE PAST. 

9 Q. I WANT TO TALK ABOUT THE STUDIES YOU USED TO 

10 DEMONSTRATE CAUSE OF DISEASE. THIS IS WHAT YOU DO AS AN 

11 EPIDEMIOLOGIST? 

12 A. CORRECT. 

13 Q. YOU BOTH CONDUCT THESE STUDIES, WRITE OUT THE 

14 ARTICLES, AND YOU ALSO REVIEW OTHER STUDIES DONE BY OTHER 

15 EPIDEMIOLOGISTS? 

16 A. CORRECT. 

17 Q. AND THAT'S WHAT YOU USE WHEN YOU TALK ABOUT 

18 CHANCE AND BIAS AND CONSISTENCY; YOU REVIEW THE ARTICLES? 

19 A. YOU JUST MENTIONED MY OWN STUDIES. WHEN WE DO 

20 THAT PROCESS, WE TRY AND LOOK AT THE WORLD OF SCIENTIFIC 
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LITERATURE, NOT JUST FOCUSING ON OUR OWN STUDIES IN THE 
CAUSAL INFERENCE WHEN TRYING TO TAKE THE TOTAL AVAILABLE 
EVIDENCE. 

Q. IN YOUR OWN STUDIES, THESE ARE ALSO FACTORS YOU 
CONSIDER WHEN YOU CONDUCT A STUDY AND WRITE AN ARTICLE ON 
THAT STUDY? 

A. WELL, I CONSIDER THAT I'M CONTRIBUTING 
INFORMATION THAT MAY LEAD TO CONCLUSIONS LIKE THIS. 

FOR EXAMPLE, IN OUR WORK ON LUNG CANCER AND 
ARSENIC, WE DEMONSTRATED IN SEPARATE STUDIES IN CHILE AND 
ARGENTINA THERE ARE INCREASED RISKS. 

THAT ADDS TO THE STUDIES IN TAIWAN, SUCH THAT 
NOW, THE NATIONAL ACADEMY OF SCIENCES COMMITTEE HAS 
CONCLUDED, BASED ON OUR STUDIES AND OTHERS STUDIES, THAT 
INDEED ARSENIC IS A CAUSE OF HUMAN LUNG CANCER. 

Q. THE STUDIES THAT YOU TALKED ABOUT IN THIS CASE — 
EXCUSE ME — THE STUDIES YOU TALKED ABOUT IN YOUR DEPOSITION 
IN THIS CASE, I BELIEVE THERE WERE TWO OF THEM MENTIONED. 

DO YOU RECALL THOSE? 

A. WELL, I REFERRED TO MANY STUDIES. I RECALL — I 
DON'T RECALL ALL THE DETAILS OF WHAT WAS IN THE DEPOSITION. 

I THINK I WAS ASKED SOME — I ANSWERED WHATEVER 
QUESTIONS WERE ASKED OF ME. SOME OF THEM MAY HAVE BEEN 
ABOUT TWO STUDIES. 

Q. THERE HAVE BEEN STUDIES THAT HAVE LOOKED INTO 
NONOCCUPATIONAL EXPOSURE TO ASBESTOS AS A CAUSE OF LUNG 
CANCER; CORRECT? 

A. YES, VERY LIMITED IN EXTENT. BUT YES, THERE HAVE 
BEEN SOME. 

Q. YOU HAVE DISCUSSED A COUPLE OF THESE STUDIES IN 
YOUR DEPOSITION; CORRECT? 

A. I WAS ASKED QUESTIONS ABOUT THEM, YES. 

Q. ONE OF THEM WAS A STUDY THAT WAS PUBLISHED IN THE 
BRITISH JOURNAL OF INDUSTRIAL MEDICINE. 

I HAVE A COPY OF THAT, IF YOU WOULD LIKE IT, DR. 

SMITH. 

MR. BROWN: YOUR HONOR, MAY WE HAVE THAT 

MARKED? 

THE COURT: I THINK COUNSEL IS ABOUT TO DO THAT. 

MR. ROSSE: THIS WILL BE 8003. 

THE CLERK: DEFENDANTS' EXHIBIT 8002. 

MR. ROSSE: EXCUSE ME. 8002. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
FOR IDENTIFICATION DEFENDANTS' 

EXHIBIT # 8002) 

MR. ROSSE: Q. DID YOU FIND THAT STUDY, 

DOCTOR? 

A. I THINK — IF YOU MEAN THE ONE BY MAGNANI? 

Q. YES. 

A. I HAVE IT, YES. 

Q. THAT WAS PUBLISHED IN THE BRITISH JOURNAL OF 
INDUSTRIAL MEDICINE IN SEPTEMBER OF 1993? 

A. CORRECT. 

Q. THAT STUDY DISCUSSED OR STUDIED OR LOOKED AT 
WIVES OF WORKERS OF AN ASBESTOS CEMENT PLANT IN ITALY? 

A. CORRECT. 

Q. AND THAT STUDY CONCLUDED THAT OTHER THAN PLEURAL 
NEOPLASMS — THE PLAINTIFF IN THIS CASE HAS NO PLEURAL 
NEOPLASM; IS THAT CORRECT? 

A. CORRECT. 
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26 Q. PLEURAL NEOPLASM IS MESOTHELIOMA? 

27 A. CORRECT. 

28 Q. OTHER THAN PLEURAL NEOPLASMS, THE MORALITY OF THE 

2827 

1 WOMEN IN THAT STUDY, THE OPPORTUNITY FOR EXPOSURE TO 

2 DOMESTIC ASBESTOS WAS NOT STATISTICALLY DIFFERENT THAN THAT 

3 EXPECTED FOR ANY OF THE CAUSES OF DEATHS CONSIDERED OTHER 

4 THAN PLEURAL NEOPLASM; CORRECT? 

5 A. WELL, IT WAS INCREASED FOR LUNG CANCER BUT NOT — 

6 IT COULD STILL BE THE ROLE OF CHANCE. THE NUMBERS ARE 

7 SMALL. 

8 AND SO THE DATA DON'T ALLOW A FIRM CONCLUSION 

9 CONSIDERING THIS STUDY ON THEIR OWN. 

10 BUT NEVERTHELESS, THEY WERE INCREASED ABOUT 50 

11 PERCENT, THE LUNG CANCER RATE IN THE WIVES OF THESE 

12 WORKERS. WE ARE TALKING ABOUT SIX CASES AND THREE OR FOUR 

13 EXPECTED. AND ON ITS OWN, THEN IT WOULDN'T BE DESCRIBED IN 

14 WHAT'S TRADITIONALLY PHRASED "STATISTICALLY SIGNIFICANT," 

15 BUT NEVERTHELESS, THERE WAS AN INCREASE THERE. 

16 Q. THE CONCLUSION WAS, THE INCIDENCE OF LUNG CANCER 

17 WAS NOT STATISTICALLY DIFFERENT TO REACH A CONCLUSION THAT 

18 ASBESTOS IN A NONOCCUPATIONAL SETTING CAUSED LUNG CANCER? 

19 A. WELL, COUNSEL, ARE YOU READING FROM THE PAPER? 

20 THAT CERTAINLY WOULDN'T BE THE WAY I WOULD WORD MY 

21 CONCLUSION FROM THE STUDY. 

22 BUT NEVERTHELESS, IT IS TRUE THAT IT WASN'T 

23 STATISTICALLY SIGNIFICANT IN A TRADITIONAL SENSE ON ITS OWN, 

24 THIS STUDY. 

25 Q. DOCTOR, WHEN THEY TALK ABOUT "NONEXPOSED 

26 POPULATION," WHAT ARE THEY TALKING ABOUT IN THIS STUDY? 

27 A. THEY HAD DIFFERENT PARTS. THEY HAD A VERY SMALL 

28 NUMBER OF WOMEN WHO MARRIED THE WORKER AFTER THE EXPOSURE 

2828 

1 STOPPED. SO THEY WEREN'T MARRIED TO THE WORKER AT THE TIME 

2 OF THE EXPOSURE. 

3 BUT MOSTLY, THE INFERENCE FROM THE NONEXPOSURE 

4 HERE RELATES TO THE TOTAL GENERAL POPULATION, WHICH DOES, OF 

5 COURSE, INCLUDE SOME PEOPLE EXPOSED TO ASBESTOS LIKE THIS, 

6 BUT THERE ARE TWO COMPARISONS WITHIN THE PAPER. 

7 Q. ONE OF THE COMPARISONS IS TO THE NONEXPOSED 

8 POPULATION, A DIFFERENT TOWN IN ITALY THAT DIDN'T HAVE A 

9 CEMENT PLANT? 

10 A. (EXAMINING) 

11 EXCUSE ME. THIS PAPER IS QUITE DETAILED, AND 

12 THERE'S DIFFERENT THINGS THEY BASED ON THE EXPECTED NUMBERS 

13 ON PROVINCES OF VERCELLI, NOVARA, CUNERO, ALESSANDRIA AND 

14 ASTI AND EXCLUDED THE TOWN OF TORINO. 

15 SO IN THE GENERAL POPULATION COMPARISONS I WAS 

16 REFERRING TO, THEY BASED IT ON SEVERAL PROVINCES IN THE 

17 REGION. 

18 Q. ONE OF THE REASONS TO DO THAT, OTHER PROVINCES 

19 DID NOT HAVE AN ASBESTOS CEMENT FACTORY IN THEM? 

20 A. WELL, I DON'T KNOW WHETHER THAT WAS SO. THAT 

21 COULD WELL BE. THERE MAY OR MAY NOT. ANYWAY, IT COULD BE 

22 SWAMPED BY THE TOTAL POPULATION. 

23 Q. AT ANY RATE, THE CONCLUSION OF THAT STUDY WAS 

24 THAT THE LUNG CANCER RATES WERE NOT STATISTICALLY DIFFERENT 

25 THAN THAT EXPECTED? 

26 A. COUNSEL, SAY THAT AGAIN. 

27 ARE YOU READING FROM THE ARTICLE? BECAUSE IT 

28 COULD WELL BE WHAT THE AUTHOR SAID. IT WASN'T THE WAY I'D 
2829 

1 WORD IT. 
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WHAT I SAY IS THERE WERE INCREASED RISKS. THEY 
DON'T — ONE STUDY ON ITS OWN IS NOT SUFFICIENT TO BE 
STATISTICALLY SURE IN THAT IT'S NOT JUST A CHANCE FINDING 
WHEN YOU LOOK AT ONE STUDY. 

I DON'T THINK IT'S A CHANCE FINDING, BUT I'D 
JUST — I'LL SAY IT'S NOT A CHANCE FINDING. 

Q. CAN WE TURN TO PAGE 783 OF THE STUDY, FIFTH 
PARAGRAPH. 

A. THE ONE ON THE LEFT? 

Q. ON THE LEFT SIDE. 

THAT SAYS: "EXCEPT FOR PLEURAL NEOPLASMS, 

MORTALITY AMONG WOMEN WITH THE OPPORTUNITY 
FOR EXPOSURE TO DOMESTIC ASBESTOS WAS NOT 
STATISTICALLY DIFFERENT FROM THAT EXPECTED 
FOR ANY OF THE CAUSES OF DEATH CONSIDERED. 
FINDINGS ON LUNG TUMORS ARE BASED ON 
FIGURES SO SMALL THAT NO FURTHER DISCUSSION 
IS WARRANTED." 

A. YOU READ CORRECTLY. IT'S AS I HAVE INDICATED. . 
NOT EXACTLY THE WAY I WOULD INTERPRET IT, BUT I KNOW WHAT 
THEY MEAN. 

Q. THEY ARE CONCLUDING THAT THIS EVIDENCE DOES NOT 
SHOW THAT ASBESTOS EXPOSURE IN THIS SETTING IS A CAUSE OF 
LUNG CANCER? 

A. NO, ABSOLUTELY NOT. 

IN THIS STUDY, ONE STUDY ON ITS OWN, THE NUMBERS 
ARE SO SMALL TO BE ABSOLUTELY SURE. WE KNOW THEY HAD MORE 

MESOTHELIOMA FROM ASBESTOS. THAT'S EASY TO PROVE, BECAUSE 
MESOTHELIOMA IS ALWAYS CAUSED BY ASBESTOS. 

THERE ARE FOUR MESOTHELIOMAS IN THE WIVES. BUT 
THEN LUNG CANCER OCCURS FROM A LOT OF DIFFERENT THINGS. 

IT'S HARD TO PROVE. YOU EXPECT A LARGER NUMBER. AND HERE. 
THERE WAS SOME INCREASE, BUT IF YOU LOOK ON ITS OWN, IT'S 
NOT STATISTICALLY SIGNIFICANT. 

NOW, THE COMMENT THAT "NO FURTHER DISCUSSION IS 
WARRANTED," I'D SAY, LET'S LOOK AT THE REST OF THE 
LITERATURE. 

WE KNOW FROM STUDY AFTER STUDY THAT ASBESTOS 
DISEASE, ESPECIALLY MESOTHELIOMA AND ASBESTOSIS, CAN RESULT 
IN WIVES OF WORKERS. 

WHEN I LOOK AT THE OVERALL EVIDENCE, I'D SAY 
PROBABLY, IT CAN ALSO FOR LUNG CANCER. 

JUST WHEN YOU GO TO INDIVIDUAL STUDIES, IT'S VERY 
HARD TO PROVIDE THE TYPE OF DEFINITIVE EVIDENCE WE CAN 
EASILY PRODUCE FOR THE CANCER MESOTHELIOMA. 

Q. DOCTOR, I WASN'T ASKING IF THIS STUDY EXCLUDED 
LUNG CANCER OR EXCLUDED — STRIKE THAT. 

I WASN'T ASKING IF THIS STUDY EXCLUDED THE 
POSSIBILITY OF THIS EXPOSURE CAUSING LUNG CANCER. I WAS 
ASKING IF THEY CONCLUDED THAT IT DID? 

A. NO, THEY DIDN'T. THEY DIDN'T IN THIS ARTICLE 
CONCLUDE THAT IT DID IN THEIR STUDIED POPULATION, NO. 

MR. ROSSE: RIGHT. 

ANOTHER STUDY THAT YOU TALKED ABOUT AND ARE 
FAMILIAR WITH IS PUBLISHED IN THE ANNALS OF THE NEW YORK 

ACADEMY OF SCIENCES. 

I'LL HAVE THAT MARKED AS NEXT IN ORDER, YOUR 

HONOR. 

THE CLERK: DEFENDANTS' EXHIBIT 8003. 

(DOCUMENT MORE PARTICULARLY 
LISTED IN THE INDEX MARKED 
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FOR IDENTIFICATION DEFENDANTS' 

EXHIBIT # 8003) 

MR. ROSSE: Q. DO YOU HAVE A COPY OF THAT WITH 

YOU, DOCTOR? 

A. I'M NOT SURE WHICH ONE YOU'RE REFERRING TO. 

Q. IT'S TITLED "THE THIRD WAVE OF ASBESTOS DISEASE: 
EXPOSURE TO ASBESTOS IN PLACE." 

A. WHO IS THE FIRST AUTHOR? 

Q. LANDRIGAN, PHILLIP LANDRIGAN. 

THAT'S THE EDITOR. EXCUSE ME. 

FIRST AUTHOR IS LOU JOUBERT. 

A. OH, YOU DIDN'T GIVE THE TITLE OF THE ARTICLE. 

THE TITLE IS: "MORTALITY EXPERIENCE OF FAMILY CONTACTS OF 
ASBESTOS FACTORY WORKERS." 

Q. I GAVE THE TITLE OF THE PUBLICATION. I'M SORRY. 

A. OKAY. 

Q. DO YOU HAVE THAT ARTICLE? 

A. I DO. 

Q. IN THAT ARTICLE, THEY FOUND AN INCREASED NUMBER 
OF CANCERS OVER WHAT THEY WOULD HAVE EXPECTED; CORRECT? 

A. CORRECT, INCLUDING LUNG CANCER, MESOTHELIOMA, 
GASTROINTESTINAL CANCER AND NON-HODGKIN'S LYMPHOMA. 

THIS WAS IN A FEMALE HOUSEHOLD CONTEXT. THEY 
GAVE THE COMBINED INFORMATION OR ALL THOSE CANCERS. 

Q. THAT WAS A STUDY OF HOUSEHOLD CONTACTS FROM 
WORKERS WHO WORKED IN AN ASBESTOS INSULATION PLANT? 

A. THEY WERE MAKING INSULATION PRODUCTS, YES. 

Q. WHAT DO WE KNOW ABOUT OTHER — ARE THERE STUDIES 
OUT THERE THAT DISCUSS EXPOSURE LEVELS OF INSULATION PLANT 
WORKERS VERSUS PIPEFITTERS VERSUS OTHER TRADES? 

A. THAT'S LITTLE VAGUE, COUNSEL. THERE HAVE BEEN 
STUDIES OF THIS PLANT ITSELF IN TERMS OF ASBESTOS DISEASE 
THAT SHOW, IN THE WORKERS, THERE WAS HIGH RATES OF ASBESTOS 
DISEASE. 

Q. THESE WORKERS AT THIS PARTICULAR PLANT HAD A VERY 
HIGH RATE OF LUNG CANCER AND OTHER ASBESTOS-RELATED DISEASE, 
CORRECT? 

A. LUNG CANCER, MESOTHELIOMA, ASBESTOSIS, YES. 

Q. MUCH HIGHER THAN, SAY, THE TYPICAL 
PLUMBER-PIPEFITTER? 

A. WELL — 

MR. BROWN: EXCUSE ME. OBJECTION. VAGUE AS TO 

WHAT A "TYPICAL PIPEFITTER" IS. 

THE COURT: WELL, IF IT'S VAGUE, THEN DR. SMITH 

CAN TELL US THAT. 

I'LL ALLOW THE QUESTION. 

THE WITNESS: THE RATES WERE HIGHER. 

BUT AS I SAY, THE TYPICAL PLUMBER-PIPEFITTER, IF 
ONE LOOKS AT SOME PLUMBER-PIPEFITTER, THEY CLEARLY HAVE VERY 
HIGH ASBESTOS EXPOSURE, PROBABLY COMMENSURATE DISEASE RATES. 

NEVERTHELESS, IF YOU LOOK AT THIS FACTORY, THE 
RATES OF CANCER IN THE FACTORY WERE HIGHER THAN THEY ARE 
OVERALL FOR COMBINED PLUMBERS AND PIPEFITTERS. 

Q. THERE'S BEEN A STUDY OF PLUMBERS AND PIPEFITTERS 
THROUGH THE UNION, CORRECT — 

A. THERE HAVE BEEN SEVERAL STUDIES. 

Q. — AND THOSE STUDIES TYPICALLY FOUND THE 
INCREASED — 

MR. BROWN: OBJECTION, YOUR HONOR. UNLESS HE 

HAS A STUDY, IT'S HEARSAY. 

THE COURT: SUSTAINED. 
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MR. ROSSE: Q. HAVE YOU EVER READ ANY STUDIES 

ON PLUMBERS AND PIPEFITTERS? 

A. I HAVE. 

Q. YOU HAVE REVIEWED THOSE IN THE PAST? 

A. I HAVE. 

Q. THAT'S SOMETHING YOU RELY ON IN FORMING YOUR 
OPINION ON CAUSES OF LUNG CANCER? 

A. I DON'T UNDERSTAND YOUR QUESTION. 

NO. IF I'M ASKED ABOUT PLUMBER-PIPEFITTERS, 
THAT'S NOT NECESSARILY TO PROVE THAT ASBESTOS CAUSED LUNG 
CANCER. 

SO THAT'S WHY I'M NOT SURE WHAT YOU MEAN. 

Q. YOU TOLD US THAT THERE ARE STUDIES THAT SHOW 
OCCUPATIONAL EXPOSURE TO ASBESTOS IS A CAUSE OF LUNG CANCER? 

A. CORRECT. 

Q. IS THE STUDY OF PIPEFITTERS OR PLUMBERS ONE OF 
THOSE STUDIES THAT YOU HAVE RELIED UPON TO OPINE THAT 

OCCUPATIONAL EXPOSURE TO ASBESTOS IS A CAUSE OF LUNG CANCER? 

A. I WOULDN'T. IT WAS KNOWN LONG BEFORE THOSE 
STUDIES THAT ASBESTOS IN THE WORKPLACE CAUSED LUNG CANCER. 

SO IN OTHER WORDS, THE CAUSAL INFERENCE PART 
DOESN'T REQUIRE THOSE STUDIES. 

IT IS TRUE THAT THERE ARE STUDIES OF PLUMBERS AND 
PIPEFITTERS THAT DO SHOW INCREASED RATES OF ASBESTOS 
DISEASE, JUST WHAT YOU'D EXPECT, GIVEN THEIR EXPOSURES. 

Q. THOSE STUDIES ARE SOMETHING THAT YOU DO RELY UPON 
TO VOICE YOUR OPINION ABOUT OCCUPATIONAL EXPOSURE, NOT 
ENTIRELY? 

A. WHEN I'M GIVING OPINIONS ABOUT PLUMBERS AND 
PIPEFITTERS, I DO REFER TO THOSE STUDIES IN PART FOR MY 
OPINIONS, YES. 

Q. WHEN YOU'RE GIVING OPINIONS ABOUT OCCUPATIONAL 
EXPOSURE TO ASBESTOS, DOES THAT INCLUDE PLUMBERS AND 
PIPEFITTERS? 

A. I DON'T UNDERSTAND YOUR QUESTION, COUNSEL. I 
DON'T GIVE — I GIVE OPINIONS ABOUT CASES. 

AND WHERE I HAVE REFERRED TO PLUMBERS AND 
PIPEFITTERS, WHEN PLUMBERS AND PIPEFITTERS GET ASBESTOS 
DISEASE, THEN I DO REFER TO THOSE STUDIES. 

Q. WELL, I'LL MOVE ON, IN THE INTEREST OF TIME. 

I WILL GO BACK TO THE STUDY THAT WE WERE 
DISCUSSING. I BELIEVE IT'S CALLED "MORTALITY EXPERIENCE OF 
FAMILY CONTACTS OF ASBESTOS FACTORY WORKERS." 

A. CORRECT. 

Q. THAT STUDY DOES NOT CONCLUDE THAT NONOCCUPATIONAL 

EXPOSURE TO ASBESTOS IS A CAUSE OF LUNG CANCER, DOES IT? 

A. WELL, THEY DON'T MAKE THAT PARTICULAR STATEMENT. 
THEY DO PROVIDE EVIDENCE FOR IT, BUT I DON'T 
THINK IN THE ARTICLE THEY MAKE THAT STATEMENT. 

AND IN FACT, FROM THIS ONE STUDY, YOU COULDN'T 
CONCLUDE THAT, ALTHOUGH IT'S CONSISTENT WITH IT. 

Q. THEY DON'T MAKE THAT CONCLUSION BECAUSE THEY 
DIDN'T FEEL THAT THE STUDY WAS EXHAUSTIVE OR EXTENSIVE 
ENOUGH; IS THAT CORRECT? 

A. WELL, WHAT THEY SAY IS THAT: 

"THEREFORE, SINCE THERE IS NO KNOWN SAFE LEVEL 
OF ASBESTOS EXPOSURE, WE URGE THAT STUDIES OF 
OTHER GROUPS OF FAMILY CONTACTS BE UNDERTAKEN SO 
THAT ADDITIONAL DATA BE AVAILABLE TO CONFIRM 
WHETHER SUCH LIMITED ASBESTOS CONTACT IS AS 
DANGEROUS AS IT APPEARS." 
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AND THERE'S ANOTHER PART OF THE SENTENCE. DO YOU 
WANT ME TO FINISH? 

Q. THEY RAISE THE POSSIBILITY THAT THESE PEOPLE MAY 
BE AT RISK FOR ASBESTOS-INDUCED CANCER; ISN'T THAT THEIR 
CONCLUSION? 

A. I READ THE CONCLUDING PARAGRAPH, COUNSEL. 

Q. THE FINAL SENTENCE SAYS: 

"AND WHETHER MANY MORE PEOPLE MAY BE AT RISK OF 
ASBESTOS-INDUCED CANCER THAN IS NOW ANTICIPATED"? 
A. RIGHT. THIS STUDY WAS ONE OF THE ONES SHOWING 
FAMILY CONTACT AT RISK. 

AND THEY'RE SAYING HERE, "WE HAVE GOT THIS 


EVIDENCE. WE HOPE MORE STUDIES WILL BE DONE," AND MAYBE 
THERE ARE MANY MORE PEOPLE, NOT JUST THE FACT WORKERS CAN BE 
AT RISK OF ASBESTOS DISEASE. 

Q. THE STUDY ITSELF DOES NOT REACH THE CONCLUSION 
THAT THESE TYPES OF EXPOSURES CAUSED LUNG CANCER; CORRECT? 

A. WELL, IT PROVIDES EVIDENCE FOR THAT, BUT IT DOES 

NOT MAKE THAT STATEMENT IN THE STUDY; THAT'S CORRECT. 

MR. ROSSE: OBJECTION. NONRESPONSIVE. MOVE TO 

STRIKE. 

THE COURT: DO YOU WANT TO STRIKE THE WHOLE 

ANSWER? 


MR. ROSSE: YES. 

THE COURT: I'LL STRIKE THE WHOLE ANSWER. 

MR. ROSSE: CAN WE HAVE THE QUESTION READ BACK, 

PLEASE. 


(RECORD READ) 

THE WITNESS: BUT A STUDY DOESN'T REACH THE 

CONCLUSION, COUNSEL. 

I MEAN, ALL I CAN SAY, THAT SENTENCE DOESN'T 
APPEAR IN THIS ARTICLE. 

NOW, I COULD ALSO SAY THEY PRODUCED EVIDENCE THAT 
CONTRIBUTES TO SUCH A CONCLUSION. THE STUDIES PER SE DON'T 
REACH A CONCLUSION. 

IT'S THE PEOPLE WHO WRITE THINGS IN THEIR 
ARTICLES. THAT'S WHY I ANSWERED THE WAY I DID. 

MR. ROSSE: YOUR HONOR, OBJECTION. 

NONRESPONSIVE. MOVE TO STRIKE. 

THE COURT: I AM GOING TO STRIKE IT. 


BUT IF YOU ARE GOING TO ASK IT AGAIN, WHY DON'T 
YOU MAKE YOUR QUESTION MORE SPECIFIC, SO THAT IT'S — I 
THINK WHAT YOU'RE ASKING IS: DOES THAT LANGUAGE APPEAR? 

DID THE AUTHORS USE LANGUAGE THAT SAID THAT? 

IS THAT REALLY THE QUESTION? 

MR. ROSSE: YES. 

THE COURT: WHY DON'T YOU PHRASE IT THAT WAY. 

I'LL STRIKE THE LAST ANSWER. THERE SEEMS TO BE 
SOME CONFUSION OVER WHAT THE QUESTION WAS. 

BUT YOU GO AHEAD AND REASK IT. 

MR. ROSSE: Q. DO THE STATEMENTS OR ANY 

STATEMENT IN THAT ARTICLE SAY THAT THEY HAVE REACHED THE 
CONCLUSION THAT NONOCCUPATIONAL EXPOSURE TO ASBESTOS IS A 
CAUSE OF LUNG CANCER? 

A. THOSE WORDS AREN'T IN THIS ARTICLE. 

Q. THANK YOU. 

ARE YOU FAMILIAR WITH AN ARTICLE THAT APPEARED IN 
THE NEW ENGLAND JOURNAL OF MEDICINE IN MAY OF 1998 TITLED 
"NONOCCUPATIONAL EXPOSURE TO CHRYSOTILE ASBESTOS AND THE 
RISK OF LUNG CANCER"? 

A. IS THAT THE ONE SIEMIATYCKI WAS THE LEAD AUTHOR 
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ON? 

Q. THE LEAD AUTHOR IS MICHAEL CAMUS. 

SIEMIATYCKI IS THE SECOND AUTHOR, YES. 

A. I AM FAMILIAR WITH THAT ARTICLE, YES. 

Q. IT'S BEEN PREVIOUSLY MARKED AS METALCLAD EXHIBIT 

8001. 

DO YOU HAVE THAT ARTICLE? 

A. I DO. 

Q. HAVE YOU REVIEWED THAT ARTICLE? 

A. I HAVE. AND THE EDITORIAL THAT WENT WITH IT. 

Q. NOW, THE CONCLUSION IN THE ABSTRACT OF THIS 
ARTICLE, AS YOU FIND ON THE FRONT PAGE OR THE FIRST PAGE 
LEFT COLUMN, AT THE BOTTOM SAYS "CONCLUSIONS"? 

A. CORRECT. 

Q. "CONCLUSIONS: WE FOUND NO MEASURABLE INCREASED 
RISK OF DEATH DUE TO LUNG CANCER AMONG WOMEN IN TWO 
CHRYSOTILE-ASBESTOS-MINING REGIONS." 

DID I READ THAT CORRECTLY? 

A. YES, EXCEPT FOR ONE WORD. IT SAYS "EXCESS RISK." 

Q. THIS WAS A STUDY OF WOMEN WHO LIVED IN A REGION 

WHERE CHRYSOTILE ASBESTOS IS MINED IN CANADA? 

A. CORRECT. 

Q. THE REASON THEY USED WOMEN IN THIS STUDY WAS TO 
ATTEMPT TO EXCLUDE OCCUPATIONAL EXPOSURE; IS THAT CORRECT? 

A. (EXAMINING) 

WELL, THAT WAS ONE OF SEVERAL REASONS. I THINK I 
NEED TO LOOK RIGHT NOW. I THINK IT WASN'T THE ONLY REASON. 

Q. IF YOU LOOK ON THE SECOND PAGE — IT'S 1566, 
SECOND PARAGRAPH DOWN, ABOUT THREE INCHES, RIGHT AFTER 
FOOTNOTE 23. 

DO YOU SEE THAT, DOCTOR? 

A. YES. 

Q. IT SAYS: "OUR STUDY WAS RESTRICTED TO WOMEN IN 
ORDER TO EXCLUDE MOST ASBESTOS WORKERS"? 

A. YOU HAVE READ THAT SENTENCE CORRECTLY. 

Q. THAT WAS THE REASON WHY THEY USED WOMEN IN THIS 

STUDY? 

A. ONE OF THEM. NOT THE ONLY ONE. 

Q. THE WOMEN IN THIS STUDY, THERE WERE IN FACT A FEW 

OF THEM THAT DID HAVE OCCUPATIONAL EXPOSURES; IS THAT 
CORRECT? 

A. I THINK THAT'S CORRECT, YES. ABOUT 5 PERCENT 
THAT WORKED IN THE ASBESTOS INDUSTRY. 

Q. AND THEY LAID OUT A TABLE OF A STANDARDIZED 
MORTALITY RATIO ON PAGE 1569? 

A. CORRECT. 

Q. COULD YOU EXPLAIN WHAT A STANDARDIZED MORTALITY 
RATIO IS? 

A. YOU TAKE THE OBSERVED CANCER CAUSES, AND THEN 
DIVIDE IT BY THE EXPECTED PROJECTED FROM OTHER POPULATIONS. 

Q. WE HAVE HEARD FROM OTHER EXPERTS TALKING ABOUT 
RELATIVE RISK. 

IS THIS SIMILAR TO RELATIVE RISK? 

A. IT'S SIMILAR. 

Q. AND THEY ALSO TALK ABOUT A STANDARDIZED 

PROPORTIONAL MORTALITY RATIO? 

A. CORRECT. 

Q. COULD YOU EXPLAIN WHAT THAT IS? 

A. IT'S — IF YOU LOOK AT THE PROPORTION OF DEATHS 
FROM ONE CAUSE AND COMPARE THAT WITH WHAT'S HAPPENING IN THE 
COMPARISON POPULATION, THE STANDARDIZED PART JUST REFERS TO 
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AN AGE ADJUSTMENT PART. 

BUT BASICALLY, THE DIFFERENCE WITH THIS ONE IS 

THAT YOU'RE JUST LOOKING AT DEATHS, NOT AT EXPECTED NUMBERS 
BASED ON THE SIZE OF A POPULATION. 

Q. NOW, THE DATA THAT'S CONTAINED IN THAT TABLE, IN 
FACT, DISCUSSED IN THE ARTICLE SHOWS THE STANDARD MORTALITY 
RATIO FOR LUNG OR BRONCHUS CANCER AS BEING .99. 

HAVE I READ THAT CORRECTLY? 

A. THE SMR WAS .99; THAT IS CORRECT. 

Q. WHAT WOULD NORMAL BE HERE? WHAT WOULD A STANDARD 
POPULATION SMR BE FOR LUNG CANCER? 

A. ABOUT THE SAME, 1.00. TECHNICALLY, IT'S THE 

SAME. 

Q. 1.00? 

A. THIS STUDY DID NOT FIND INCREASED RISK, JUDGED BY 
THE SMR, THE POINT ESTIMATE. 

Q. IN FACT, IT SAYS .99. IS THAT NOT STATISTICALLY 
SIGNIFICANTLY DIFFERENT THAN ONE .1? 

A. WELL, THE .99 IS NOT RELEVANT. THERE IS A 
CONFIDENCE INTERVAL WHICH IS FROM .78 UP TO 1.25, MEANING 
THAT THE STUDY ON ITS OWN COULD NOT DEMONSTRATE INCREASED OR 
REDUCED RISKS. 

BUT THE RISKS COULD HAVE BEEN AS HIGH AS 25 
PERCENT INCREASE. IN OTHER WORDS, THE BEST ESTIMATE FROM 
THE STUDY FOR THESE WOMEN LIVING NEAR A MINE WAS NO 
INCREASED RISK. 

Q. IT COULD HAVE BEEN AS HIGH AS A 25 PERCENT 
INCREASE. 

WOULDN'T THAT ALSO SAY THAT IT COULD HAVE BEEN AS 
LOW AS A 22 PERCENT DECREASE IN LUNG CANCER? 


A. CORRECT. JUST ON THE NUMBER PLAYED, THAT'S 
CORRECT. 

Q. YOU WOULDN'T LOOK AT THIS STUDY AND SAY, "JEEZ, 
NONOCCUPATIONAL EXPOSURE TO CHRYSOTILE REDUCES LUNG 
CANCER"? YOU WOULDN'T DO THAT, WOULD YOU, AS AN 
EPIDEMIOLOGIST? 

A. I'D LOOK AT THIS STUDY AND SAY, "WHAT MIGHT THE 
EXPLANATION BE?" WHICH WAS POINTED OUT IN THE EDITORIAL 
THAT CAME WITH THE ARTICLE. 

Q. THE SMR WITH A 95 PERCENT CONFIDENCE INTERVAL 
FOUND 1.10? 

A. THAT IS CORRECT. 

Q. THAT'S CORRECT? 

A. YES. 

Q. IS THAT STATISTICALLY SIGNIFICANT FOR — TO 
DETERMINE THERE IS AN INCREASED RATE OF LUNG CANCER? 

A. NO, NOT IN THE TRADITIONAL SENSE. IT'S 
COMMENSURATE WITH A SMALL INCREASE. ON ITS OWN, THE NUMBERS 
ARE NOT "STATISTICALLY SIGNIFICANT." 

Q. IN FACT, THIS STUDY CONCLUDED THERE WAS NO 
MEASURABLE EXCESS RISK OF DEATH DUE TO LUNG CANCER FOR THE 
WOMEN STUDIED; CORRECT? 

A. IT COULD WELL HAVE SAID SOMETHING LIKE THAT. 

Q. IN FACT, IT DID SAY THAT, DIDN'T IT? 

A. COUNSEL, YOU KNOW, UNLESS YOU POINT ME TO WHERE 
IT IS, I CAN ONLY ANSWER THE WAY I DID. 

Q. PAGE 1565, FIRST PARAGRAPH, FIRST COLUMN AT THE 
BOTTOM. 


A. THE PHRASE IS: "WE FOUND NO MEASURABLE EXCESS 
RISK OF DEATH DUE TO LUNG CANCER AMONG WOMEN IN 
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TWO CHRYSOTILE-ASBESTOS-MINING REGIONS," IF 
THAT'S WHAT YOU ARE LOOKING FOR. 

Q. IT THINK IT DESCRIBED THE WOMEN IN THIS STUDY AS 
HAVING A RELATIVELY HIGH LEVEL OF EXPOSURE TO ASBESTOS; IS 
THAT CORRECT? 

A. I DON'T RECALL THE SPECIFIC WORDING. AS FAR AS 
FINE DUST FIBERS, IT WOULDN'T HAVE BEEN HIGH. 

NEVERTHELESS, AS FAR AS TOTAL COUNTS, IT COULD 
HAVE BEEN. THEY MAY HAVE MADE A STATEMENT LIKE THAT. 

AGAIN, IF YOU WANT ME TO USE PRECISE WORDING, YOU 
WILL NEED TO POINT ME TO WHERE YOU ARE READING. 

Q. THEY TALKED ABOUT HOW THESE WOMEN WERE EXPOSED IN 
THE STUDY, DIDN'T THEY? 

AGAIN, IT'S ON 1566, SECOND COLUMN. IT SAYS: 
"ESTIMATES OF EXPOSURE TO ASBESTOS." 

A. IT SAYS THAT. 

Q. AND THEY TALKED ABOUT NEIGHBORHOOD EXPOSURE? 

A. (EXAMINING) 

THERE'S ANOTHER HEADING CALLED THAT, YES. 

Q. THEY DISCUSS HOW "THE NEIGHBORHOOD EXPOSURE IN 
THIS MINING REGION WOULD BE HIGHER THAN WE WOULD EXPECT IN 
NONASBESTOS MINING TOWNS"; IS THAT CORRECT? 

A. I EXPECT THAT'S SO. I MEAN, THAT WOULD BE 
CORRECT. WHETHER IT'S HIGHER LIKE THAT OR NOT, I DON'T 
KNOW. 

Q. THEY ALSO TALK ABOUT HOUSEHOLD EXPOSURE. 


AND THAT WOULD BE EXPOSURE TO WIVES OR FAMILY 
MEMBERS OF WORKERS WHO WORK IN THE MINE? 

A. THERE'S A HEADING LIKE THAT, YES. 

Q. THEY FOUND THAT 70 PERCENT OF THE WOMEN IN THIS 
REGION HAD LIVED IN THE SAME HOUSEHOLD AS AN ASBESTOS 
WORKER? 

A. CORRECT. 

Q. AND THEN THEY TALKED ABOUT OCCUPATIONAL EXPOSURE. 

THEY FOUND THAT 5 PERCENT OF THE WOMEN HAD WORKED 
IN THE ASBESTOS INDUSTRY? 

A. CORRECT. 

Q. THEY TALKED ABOUT OTHER THINGS, SUCH AS DURATION 
OF EXPOSURE, CUMULATIVE LIFETIME EXPOSURES; CORRECT? 

A. CORRECT. 

Q. IS IT YOUR OPINION THAT LESLIE WHITELEY'S 
EXPOSURE COMPARED TO THE WOMEN WHO WERE STUDIED IN THIS 
STUDY? 


A. WELL, IT MAY WELL HAVE BEEN HIGHER. THE 
EDITORIAL THAT ACCOMPANIES THIS ARTICLE POINTS THAT OUT, AND 
I AGREE WITH IT. 

MR. ROSSE: OBJECTION, YOUR HONOR. 

NONRESPONSIVE. MOVE TO STRIKE. 

THE WITNESS: I WILL — I COULD EXPLAIN. 

THE COURT: I THINK WHAT HE SAID NOW IS 


RESPONSIVE. 

HE'S NOW GIVING US THE REASON WHY. YOU HAVEN'T 
ASKED HIM THE REASON WHY. 

SO I THINK IF WE STOP HERE, IT'S RESPONSIVE, AND 


LEAVE HIS ANSWER UP TO THIS POINT IN THE RECORD. 

MR. ROSSE: THANK YOU, YOUR HONOR. 

Q. YOU WERE GIVEN INFORMATION REGARDING THE 
PLAINTIFF'S EXPOSURE IN THIS CASE PRIOR TO YOUR TESTIMONY; 
IS THAT CORRECT? 

A. CORRECT, YES. 

Q. WHAT WAS THE SOURCE OF YOUR INFORMATION? 
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A. THERE WERE — YOU MEAN, WHAT HAVE I READ PRIOR TO 
TODAY? I'M NOT QUITE SURE. 

Q. WHAT ARE YOUR SOURCES OF INFORMATION REGARDING 
THE PLAINTIFF'S EXPOSURE TO ASBESTOS IN THIS CASE? 

A. I HAVE A STACK OF A FOOT HIGH OF PAPER ON THIS 
CASE, WHICH I REVIEWED QUITE SOME TIME AGO. I TOOK NOTES. 

I HAVEN'T IN MY NOTES INDICATED WHERE EACH PART COMES FROM. 

I BELIEVE IT INCLUDES THE DEPOSITION INFORMATION 
FROM — I HAVE IN MY NOTES A SERIES OF ABOUT A PAGE AND A 
HALF ON THE FATHER, HIS OCCUPATIONAL EXPOSURE. 

NOW, THAT'S — I'M NOT ABSOLUTELY SURE WHERE ALL 
THAT CAME FROM, AS I SIT HERE. 

I ALSO HAVE SOME INFORMATION FROM A DEPOSITION 
THAT INVOLVED A SISTER. THERE'S INFORMATION IN MY NOTES ON 
THE HUSBAND BEING MORE — A HUSBAND, LEONARD WHITELEY. 

AND I WAS SENT LARGE NUMBERS OF DIFFERENT 
DEPOSITIONS, BUT I DON'T, IN MY NOTES, HAVE WHERE EACH PIECE 
IN MY NOTES CAME FROM, COUNSEL. I'M SORRY. 

MR. ROSSE: YOUR HONOR, WERE WE GOING TO TAKE 

THE AFTERNOON BREAK? 

THE COURT: OKAY. I WOULD ACTUALLY PREFER TO GO 

ABOUT TEN MORE MINUTES SO THE LAST SEGMENT IS NOT SO LONG. 

IF YOU WANT TO TAKE A BREAK — 

MR. ROSSE: ACTUALLY, I WOULD, BECAUSE I'D LIKE 

TO SET SOMETHING UP. 

THE COURT: ALL RIGHT. 

JURORS, LET'S TAKE A 20-MINUTE RECESS TO 25 
MINUTES TO 4:00. 

PLEASE CONTINUE TO FOLLOW THE ADMONITION. WE'LL 
SEE YOU BACK AT 25 TO 4:00. 

(RECESS TAKEN FROM 3:12 TO 3:45 P.M.) 

THE COURT: OKAY. GO AHEAD, MR. ROSSE. 

MR. ROSSE: THANK YOU, YOUR HONOR. 

Q. DR. SMITH, WE WERE TALKING ABOUT THE MATERIALS 
THAT YOU REVIEWED IN THIS CASE. 

I THINK THAT INCLUDED NUMEROUS DEPOSITIONS OF 
FAMILY MEMBERS? 

A. YES. 

Q. IT INCLUDES SOME DEPOSITIONS OF OTHER MEDICAL 
DOCTORS AND MEDICAL EXPERTS? 

A. YES. 

Q. YOU REVIEWED SOME REPORTS, SOME MEDICAL REPORTS 
IN THIS CASE? 

A. YES. 

Q. IN LOOKING AT THE EXPOSURE IN THIS CASE, ONE OF 
THE THINGS YOU LOOKED AT WAS THE PLAINTIFF'S FATHER'S 
DEPOSITION, TROY WHITTEKER; IS THAT CORRECT? 

A. I THINK THAT IS CORRECT. 

I MEAN, I HAVE NOTES ON HIS WORK HISTORY, AND I 

THINK THEY CAME FROM THERE, BUT I CAN'T FROM MY NOTES BE 
CERTAIN. 

Q. FOLLOWING YOUR REVIEW OF MR. WHITTEKER'S 
DEPOSITION, YOU HAD SOME QUESTIONS, SO YOU ASKED TO SEE THE 
DEPOSITION OF MR. AY; IS THAT CORRECT? 


6 

A. 

I'M SORRY. 

I DON'T RECALL. 

7 


YOU MEAN BACK BEFORE MY 

DEPOSITION? 

8 

Q. 

BEFORE YOUR 

DEPOSITION. 


9 

A. 

I DON'T RECALL. 


10 


(ATTORNEYS 

CONFER) 


11 

Q. 

PAGE 19, LINE 8 THROUGH 

M 1 
OO 

12 

A. 

(EXAMINING) 

THAT IS CORRECT. 
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13 Q. DOES THAT READ: "WHAT'S YOUR UNDERSTANDING OF 

14 WHY YOU WERE GIVEN TRANSCRIPTS OF MR. AY'S DEPOSITION?"? 

15 YOU ANSWERED: "ANSWER: BECAUSE I ASKED FOR IT." 

16 A. THAT'S CORRECT. 

17 Q. YOU THEN YOU GO ON TO STATE, THE REASON YOU ASKED 

18 FOR IT IS YOU HAD SOME QUESTIONS REGARDING THE OCCUPATIONAL 

19 EXPOSURE IN THIS CASE? 

20 A. YES, THAT IS CORRECT. 

21 THIS WAS JUST AT THE TIME OF THE DEPOSITION. I 

22 ASKED IF THERE WAS INFORMATION LIKE THAT AND IT WAS, NOW AS 

23 I RECALL, TAKEN AND SHOWN TO ME JUST BEFORE THE DEPOSITION. 

24 Q. YOU ASKED TO SEE MR. AY'S DEPOSITION? 

25 A. CORRECT. 

26 Q. WAS IT YOUR UNDERSTANDING THAT MR. AY WORKED WITH 

27 THE PLAINTIFF'S FATHER? 

28 A. NO. I DON'T RECALL. I WAS AWARE THAT THERE 

2847 

1 WAS — OR TOLD THERE WAS A DEPOSITION AND WELL MIGHT BE MORE 

2 INFORMATION. 

3 SO I ASKED FOR IT. THAT'S ALL I RECALL. 

4 I DON'T HAVE ANY RECOLLECTION AS I SIT HERE THAT 

5 HE WORKED WITH HIM OR DID NOT. 

6 Q. WAS IT YOUR UNDERSTANDING THAT MR. AY WORKED AT 

7 THE SAME CITES AS THE PLAINTIFFS' FATHER? 

8 A. NO, I HAVE NO — 

9 Q. WAS IT YOUR UNDERSTANDING MR. AY HAD DONE 

10 ASBESTOS STUDIES OF THE WORKSITES WHERE THE PLAINTIFF'S 

11 FATHER HAD WORKED? 

12 A. NO. I JUST ASKED FOR IT BECAUSE THERE WAS A 

13 DEPOSITION. I THOUGHT IT WOULD GIVE MORE INFORMATION ABOUT 

14 THE WORK HISTORY THAN THAT. 

15 THAT IS MY RECOLLECTION OF WHAT IT SEEMS TO SAY 

16 HERE TODAY. 

17 Q. HOW DID YOU FEEL THAT MR. AY WAS GOING TO GIVE 

18 YOU MORE INFORMATION ABOUT THE PLAINTIFF'S FATHER'S WORK 

19 HISTORY IF YOU DIDN'T BELIEVE THAT HE WORKED IN ANY OF THE 

20 SAME SITES OR WITH HIM? 

21 A. WELL, I HAD PREVIOUSLY READ INFORMATION FROM MR. 

22 AY'S DEPOSITIONS. AND MY UNDERSTANDING WAS HE WAS QUITE 

23 KNOWLEDGEABLE. 

24 AND IF IT WAS ABOUT ASBESTOS EXPOSURE, AND IF HE 

25 WAS GOING TO TESTIFY AND SO FORTH, IT WOULD BE INTERESTING 

26 TO KNOW WHAT ADDITIONAL EVIDENCE THERE MIGHT BE, BASED ON 

27 HIS EXTENSIVE EXPERIENCE ASSOCIATED WITH ASBESTOS. 

28 Q. YOU ARE VERY FAMILIAR WITH MR. AY FROM THIS 
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1 LITIGATION, AREN'T YOU, FROM ASBESTOS LITIGATION? 

2 A. I WOULDN'T SAY THAT, NO. I MET HIM BEFORE. WE 

3 TALKED BRIEFLY AGAIN HERE TODAY. I HAVEN'T OFTEN COME 

4 ACROSS HIM PERSONALLY. 

5 I HAVE AT TIMES BEEN AWARE THAT HE'S BEEN 

6 TESTIFYING AT THE SAME TRIALS THAT I'VE BEEN INVOLVED WITH, 

7 BUT I DON'T OFTEN SEE HIM OR HEAR HIM. 

8 Q. YOU ARE AWARE THAT HE'S REGULARLY USED TO TESTIFY 

9 ON BEHALF OF PLAINTIFFS IN ASBESTOS CASES AS TO POSSIBLE 

10 EXPOSURE; CORRECT? 

11 A. I THINK THAT'S CORRECT, YES. 

12 Q. YOU ARE AWARE THAT HE'S NOT AN INDUSTRIAL 

13 HYGIENIST? 

14 A. COUNSEL, I DON'T HAVE HIS TECHNICAL 

15 QUALIFICATIONS. 

16 MY UNDERSTANDING IS HE IS SOMEBODY WHO HAS WORKED 

17 EXTENSIVELY WITH ASBESTOS IN THE PAST, WAS KNOWLEDGABLE 
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ABOUT ASBESTOS INSULATION AND ITS USE IN THE WORKPLACE 
SETTING. 

THAT'S ALL. I'M NOT AN EXPERT ON HIM. I HAVE 
NEVER SEEN A RESUME. I CAN'T TELL YOU MUCH MORE THAN THIS. 

Q. INDUSTRIAL HYGIENISTS ARE PEOPLE WHO STUDY 
EXPOSURE INSURERS TO — 

MR. BROWN: OBJECTION. 352. 

THE COURT: I DON'T THINK HE FINISHED. 

MR. BROWN: I'M SORRY. 

THE COURT: HAVE YOU FINISHED THE QUESTION? 

MR. ROSSE: NO, I DIDN'T. 

DO YOU WANT TO RULE? 

THE COURT: NO, BECAUSE I DON'T KNOW WHAT THE 

QUESTION IS. 

MR. ROSSE: Q. INDUSTRIAL HYGIENISTS ARE AN 

OCCUPATION WHICH STUDY EXPOSURE IN VARIOUS SETTINGS; 

CORRECT? 

A. IN WORKPLACE SETTINGS, YES. THEY MEASURE 
EXPOSURE IN THE WORKPLACE AS PART OF REGULATORY PROCEDURES 
AND AS PART OF RESEARCH STUDIES, SUCH AS THE ONES I DO. 

Q. YOU RELY ON INDUSTRIAL HYGIENISTS TO DETERMINE 
THE LEVELS OF EXPOSURES TO PARTICULAR PRODUCTS WHICH YOU ARE 
STUDYING? 

A. VERY RARELY. THEY USUALLY AREN'T MEASURED IN THE 
WORKPLACE. IF THERE ARE OR IF WE'RE DOING WHAT'S CALLED A 
COHORT STUDY, WE'LL HAVE A CORROBORATING INDUSTRIAL 
HYGIENIST WHO WILL GO IN AND MEASURE THE CURRENT EXPOSURE IN 
THE WORKPLACE. 

IN MOST OF THE STUDIES THAT I DO, WE ARE LOOKING 
AT EXPOSURES WAY IN THE PAST. THERE ARE NOT INDUSTRIAL 
HYGIENIST MEASURES OF SUCH EXPOSURES, SO THEY WEREN'T 
INVOLVED. 

Q. THERE ARE INDUSTRIAL HYGIENIST STUDIES THAT HAVE 
GONE BACK A NUMBER OF YEARS FOR VARIOUS PRODUCTS, SUCH AS 
ASBESTOS? 

A. THERE HAVE BEEN MEASURES BY INDUSTRIAL HYGIENISTS 
OVER MANY YEARS. 

Q. THEY HAVE GONE BACK TO AT LEAST THE '70S AND 

' 60S? 

A. CORRECT. 

Q. AND THOSE ARE AVAILABLE FOR YOUR REVIEW? 

A. THE SCIENTIFIC PUBLICATIONS? YES. 

Q. NOW, IS IT YOUR UNDERSTANDING THAT THE EXPOSURE 
IN THIS CASE IS SECONDARY, THROUGH PLAINTIFF'S FATHER AND 
HER FIRST HUSBAND? 

A. MY UNDERSTANDING IS THAT THERE WAS EXPOSURE FROM 
THOSE SOURCES, YES. 

Q. AND IN YOUR DEPOSITION, YOU DESCRIBED THE 
FATHER'S EXPOSURE AS SIGNIFICANT OCCUPATIONAL EXPOSURE TO 
ASBESTOS; IS THAT CORRECT? 

A. I COULD WELL HAVE USED THOSE TERMS. 

Q. WOULD YOU TELL US WHAT YOU MEAN BY "SIGNIFICANT 
OCCUPATIONAL EXPOSURE"? 

A. ESSENTIALLY, WHEN I USE THAT PHRASE, I MEAN 
OCCUPATIONAL EXPOSURE, WHERE, IF THERE WERE STUDIES DONE, 

ONE WOULD EXPECT TO FIND INCREASED RATES OF ASBESTOS DISEASE 
IN SUCH WORKERS. 

Q. THERE'S VARIOUS LEVELS OF OCCUPATIONAL EXPOSURE, 
AREN'T THERE? 

A. YES. 

Q. CERTAIN TRADES SHOW HIGHER RATES OF DISEASE THAN 
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23 OTHER TRADES? 

24 A. THAT'S A VERY LOOSE GENERALIZATION. 

25 IT IS TRUE IN CERTAIN WORK SETTINGS, SOME TRADES 

26 HAD HIGHER RISKS THAN OTHERS, ALTHOUGH IT'S REMARKABLE IN 

27 MOST WORKSITES, THE RISKS WERE FAIRLY SIMILAR DUE TO 

28 ASBESTOS EXPOSURE OCCURRING, NOT JUST FROM WORKING WITH IT, 

2851 

1 BUT BEING NEAR WHERE IT'S WORKED. 

2 Q. SO DIFFERENT SETTINGS CAUSED A VARIANCE IN LEVEL 

3 OF EXPOSURE? 

4 A. CORRECT. 

5 Q. IT'S YOUR OPINION THAT THE SIGNIFICANT 

6 OCCUPATIONAL EXPOSURE RESULTED IN WHAT YOU BELIEVE WAS DUST 

7 CARRIED INTO THE FAMILY HOME? 

8 A. YES. 

9 Q. YOU ALSO BELIEVE THAT THE PLAINTIFF WAS EXPOSED 

10 TO ASBESTOS THROUGH HER FIRST HUSBAND WHILE HE WAS SERVING 

11 IN THE NAVY? 

12 A. CORRECT. 

13 Q. DO YOU KNOW WHAT YEARS HER FIRST HUSBAND SERVED 

14 IN THE NAVY? 

15 A. THERE WAS, AS I UNDERSTAND IT, ABOUT A ONE-YEAR 

16 PERIOD, SOMEWHERE IN THAT '76, '77, '78 TIME, BUT I'M NOT 

17 SURE EXACTLY. 

18 Q. YOU ARE AWARE THAT AT SOME POINT IN TIME, THE USE 

19 OF ASBESTOS IN INSULATION WAS DISCONTINUED, AREN'T YOU? 

20 A. IT HAS BEEN, YES, IN THE UNITED STATES. 

21 Q. YOU ARE AWARE THAT THAT HAPPENED SOMETIME BACK, 

22 20, 30 YEARS AGO? 

23 A. IT DEPENDS ON WHAT YOU ARE TALKING ABOUT. 

24 IN REFERENCE TO THE INSULATION USE, AS I 

25 UNDERSTAND IT, IT REDUCED DURING THE '70S, AND AT SOME POINT 

26 STOPPED ALTOGETHER. 

27 I'M NOT SURE EXACTLY WHEN. 

28 Q. WOULDN'T THE DISCONTINUANCE OF ASBESTOS IN 

2852 

1 INSULATION CAUSE SOME DIFFERENCE IN THE LEVEL OF 

2 OCCUPATIONAL EXPOSURE TO ASBESTOS? 

3 A. NO. IF THERE WAS NO ASBESTOS, OBVIOUSLY THERE 

4 WOULDN'T BE ASBESTOS EXPOSURE, OF COURSE. 

5 Q. IN YOUR OPINION, IT WOULD BE IMPORTANT TO KNOW 

6 WHETHER OR NOT ASBESTOS INSULATION WAS USED ON THE 

7 PARTICULAR SITE? 

8 A. WELL, OFTEN ASBESTOS INSULATION, EVEN THOUGH IT'S 

9 NOT CURRENTLY BEING YOU USED, IS PRESENT WHEN THERE IS 

10 ACTIVITY RELATED TO INSULATION MATERIALS OVER THERE. 

11 BUT IN ANSWER TO YOUR QUESTION, YES, IF INDEED IN 

12 THAT PERIOD THERE WAS ABSOLUTELY NO ASBESTOS IN THE NAVY AND 

13 NO ASBESTOS ON NAVY SHIPS, THEN I WOULD AGREE WITH YOU. 

14 MY UNDERSTANDING FROM MY READING IS THAT, EVEN 

15 THOUGH THEY STOPPED AT A CERTAIN POINT USING ASBESTOS IN 

16 INSULATING SHIPS, EXISTING SHIPS STILL HAD IT. 

17 IN ANY CASE, MY UNDERSTANDING, THERE WAS STILL 

18 SOME USE IN THE '70S, BUT I'M NOT EXPERT SPECIFICALLY ON 

19 THAT. TO SUMMARIZE, IF INDEED THERE IS NO ASBESTOS, 

20 OBVIOUSLY THERE WOULD BE NO EXPOSURE. 

21 MY UNDERSTANDING FROM MY READING, THERE PROBABLY 

22 WOULD HAVE BEEN. 

23 Q. DID YOU HAVE AN UNDERSTANDING FROM YOUR READING 

24 THAT THERE IS EVIDENCE HER HUSBAND DID NOT BRING HIS WORK 

25 CLOTHES HOME TO BE LAUNDERED? 

26 A. IN MY NOTES, I DON'T REFER TO HIM BRINGING 

27 LAUNDRY HOME. 
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AND TO ANSWER YOUR QUESTION, I DON'T RECALL. I 

HAVEN'T IN MY NOTES STATED HE BROUGHT HIS CLOTHES HOME TO BE 
LAUNDERED. 

Q. I'M AFRAID I DON'T UNDERSTAND. 

YOU DO NOT HAVE IT IN YOUR NOTES THAT HE BROUGHT 
HIS LAUNDRY HOME? 

A. THAT IS CORRECT. 

Q. IF HE DIDN'T BRING HIS LAUNDRY HOME, DO YOU 
BELIEVE THERE WOULD BE EXPOSURE TO ASBESTOS? 

A. YES. IT DOESN'T — THE EXTERNAL CLOTHES MAY BE 
REMOVED. BUT ALSO IN MY NOTES, I JUST PUT DOWN THAT HER 
HUSBAND SPENT PART OF HIS TIME ON BOARD SHIP AND PART OF HIS 
TIME AT HOME. SHE OCCASIONALLY CAME ON BOARD — 

THE COURT: YOU NEED TO SLOW DOWN. 

THE WITNESS: SHE OCCASIONALLY CAME ON BOARD, 

WATCHING MOVIES OR VISITING HER HUSBAND, AND THAT HE WAS IN 
CLOSE PROXIMITY TO OTHER TRADES. 

SO EVEN THOUGH I DIDN'T HAVE IN MY NOTES ANY FULL 
DETAILS, BUT IF INDEED SOMETIMES THERE ARE OVERALLS LEFT AT 
THE WORKPLACE, THERE'S STILL ASBESTOS THAT GETS IN 
UNDERGARMENTS AND NORMALLY YOU WOULD EXPECT THERE WOULD 
STILL BE SOME EXPOSURE, EVEN IF THE ARTICLES WEREN'T BROUGHT 
HOME FOR LAUNDERING. 

Q. THERE WOULD BE ASBESTOS DUST ON THE CLOTHING IF 
HE WORKED WITH ASBESTOS, CORRECT, OR WORKED AROUND OTHERS 
WORKING WITH ASBESTOS? 

A. IF HE WAS PRESENT WHERE THERE WAS ASBESTOS IN THE 
AIR, EITHER BECAUSE HE WORKED WITH IT OR BECAUSE OTHERS DID 
OR HAD BEFORE HE WORKED IN THAT AREA, THERE WOULD BE 

EXPOSURE. 

AND IN SHIPYARDS, THE EXPOSURE WAS VERY 
WIDESPREAD. SO EVEN GOING INTO A SHIPYARD, THERE IS 
EVIDENCE OF ASBESTOS EXPOSURE. 

Q. DURING YOUR DEPOSITION, YOU OPINED THAT THE 
PLAINTIFF'S EXPOSURE IN THIS CASE, IN YOUR OPINION, WOULD BE 
IN THE BALLPARK OF 10 TO 20 YEARS OF EXPOSURE? 

A. I'M NOT SURE NOW WHAT YOU ARE REFERRING TO. 

YOU MEAN HER HOME EXPOSURE? 

Q. HER TOTAL EXPOSURE. 

A. I DON'T RECALL PRECISELY. 

MY UNDERSTANDING IS THAT IF ONE ADDS UP THE 
PERIOD WHEN SHE WAS A CHILD AND THEN THE YEAR WITH THE 
HUSBAND, IT WOULD BE MORE THAN 10 YEARS, BUT I DON'T RECALL 
THE PRECISE NUMBER, NOR EXACTLY THE NUMBER IN THE 
DEPOSITION. 

BUT I THINK WE MAY HAVE BEEN TALKING — THERE WAS 
ONE STUDY THAT LOOKED AT PEOPLE WITH A RANGE OF 10 TO 20 
YEARS' EXPOSURE. AND I THINK I MAY HAVE NOTED THAT SHE 
FITTED INTO THAT CATEGORY. 

Q. SHE FITS INTO THAT CATEGORY BECAUSE YOU BELIEVE 
SHE WAS EXPOSED TO ASBESTOS IN THE FAMILY HOME THROUGHOUT 
HER CHILDHOOD? 

A. NO. WHEN YOU ADD UP ALL THE YEARS, IT COMES TO 
MORE THAN 10, COUNSEL. 

THERE WAS — THERE WERE DIFFERENT PERIODS WHEN 
SHE WAS A CHILD IN WHICH THERE WOULD BE VARYING DEGREES OF 
EXPOSURE, BUT IT CERTAINLY SEEMED TO ADD UP TO ME, COMBINED 

WITH HER HUSBAND, TO MORE THAN 10 YEARS WHERE SHE WAS 
EXPOSED IN THE HOME TO ASBESTOS FIBERS FROM THE WORKPLACE. 

Q. I WANT TO TALK ABOUT YOUR UNDERSTANDING OF THE 
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FATHER'S WORK HISTORY. 

WOULD YOU TELL US, STARTING AT THE TIME OF 
PLAINTIFF'S BIRTH IN 1959, DO YOU KNOW WHAT HER FATHER WAS 
DOING? 

A. HE BECAME A BUSINESS AGENT FOR THE PLUMBERS AND 
PIPEFITTERS UNION. 

Q. IN 1959, OR DID HE BECOME A BUSINESS AGENT IN 

1960? 

A. IN MY NOTES, IT SAYS '59 TO '64. 

Q. LET ME JUST GIVE YOU A HYPOTHETICAL, DOCTOR. 

THAT THE EVIDENCE IN THIS CASE IS THAT HE WORKED 
FROM 1959 TO SOMETIME IN 1960 AS A PLUMBER IN A RESIDENTIAL 
SETTING WORKING WITH CAST-IRON PIPE. 

MR. BROWN: I'M SORRY. IF I HEARD THAT RIGHT, 

MISSTATING MY HYPOTHETICAL. 

MAYBE I DIDN'T HEAR IT RIGHT. 

THE COURT: HE DOESN'T HAVE TO AGREE WITH YOUR 

HYPOTHETICAL. 

MR. BROWN: HE MISSTATED WHAT I SAID. 

THE COURT: HE IS NOT DESCRIBING WHAT YOU SAID. 

MR. BROWN: I'M SORRY. 

THE COURT: HE'S STATING HIS OWN HYPOTHETICAL. 

MR. BROWN: OKAY. I DIDN'T HEAR WHAT HE SAID. 

THE COURT: DO YOU WANT IT READ BACK? 

MR. BROWN: I WOULD APPRECIATE IT. 

THE COURT: OKAY. 

(RECORD READ) 

MR. ROSSE: Q. FURTHER, DOCTOR, THAT HE 

TESTIFIED THAT HE DID NOT WORK AROUND ANY INSULATORS OR ANY 
OTHER PRODUCTS WHICH HE RECOGNIZED AS CONTAINING ASBESTOS AT 
THAT TIME FRAME. 

NOW, IS IT YOUR OPINION THAT HE WOULD HAVE BEEN 
EXPOSED TO ASBESTOS? 

MR. BROWN: I OBJECT. I'M GOING TO OBJECT 

BECAUSE IT'S MISSTATING THE EVIDENCE. 

THE COURT: WELL, LET ME JUST SAY THIS. I TOLD 

THE JURY EARLY IN THIS CASE HOW TO EVALUATE HYPOTHETICAL 
QUESTIONS. AND WHAT I'M GOING TO DO IS LET COUNSEL ASK, 

THEM BECAUSE THE JURY KNOWS HOW TO EVALUATE THEM. 

I ALSO TOLD THEM I WAS GOING TO GIVE THEM THAT 
INSTRUCTION AGAIN AT THE END OF THE CASE. SO I'M GOING TO 
ALLOW HYPOTHETICAL QUESTIONS, AT LEAST WHERE THERE IS SOME 
GOOD FAITH DISPUTE AS TO WHAT THE EVIDENCE WOULD SHOW. 

MR. ROSSE: Q. DO YOU HAVE THE QUESTION IN 

MIND, DOCTOR? 

A. I GOT AS FAR AS WRITING DOWN "DID NOT WORK AROUND 
INSULATORS" AND COULDN'T KEEP UP. 

Q. AND HE TESTIFIED THAT HE DID NOT — WAS NOT AWARE 
OF WORKING AROUND ANY PRODUCTS DURING THAT TIME WHICH HE 
KNEW CONTAINED ASBESTOS OR BELIEVED CONTAINED ASBESTOS. 

IS IT YOUR OPINION THAT HE WOULD HAVE BEEN 
EXPOSED TO ASBESTOS DURING THAT TIME FRAME, JUNE 1959 TO 
1960? 

MR. BROWN: OBJECTION. CALLS FOR HIS OPINION 

ABOUT SOMETHING HE'S NOT QUALIFIED TO GIVE, OR ANY 
FOUNDATION TO SHOW THAT HE KNOWS. 

THE COURT: IF HE HAS NO OPINION, AND HE SAYS 

HE'S NOT QUALIFIED TO GIVE IT, HE CAN ANSWER THAT WAY, OR AS 
TO WHETHER HE'S MADE ANY ASSUMPTION ABOUT THAT IN GIVING THE 
OPINIONS THAT HE HAS GIVEN. 

I'M GOING TO ALLOW THE QUESTION, WITH THE 
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9 UNDERSTANDING THAT IF YOU DON'T KNOW THE ANSWER OR YOU FEEL 

10 YOU'RE NOT QUALIFIED TO GIVE THE ANSWER OR YOU MADE NO 

11 ASSUMPTION ABOUT IT, YOU CAN EXPLAIN ANY OF THOSE THINGS AS 

12 PART OF YOUR ANSWER. 

13 I'M GOING TO OVERRULE THE OBJECTION, WITH THE 

14 UNDERSTANDING THAT THE WITNESS CAN ANSWER IN ANY TRUTHFUL 

15 WAY, INCLUDING THE POSSIBILITIES THAT THE COURT JUST 

16 MENTIONED TO HIM. OKAY. 

17 THE WITNESS: SO, COUNSEL, THE FINAL QUESTION: 

18 IS IT MY OPINION THAT HE WAS OR WAS NOT EXPOSED TO ASBESTOS 

19 IN THAT PERIOD? 

20 I'M SORRY. 

21 MR. ROSSE: Q. YES, THAT'S THE QUESTION. 

22 A. THAT IS IT. 

23 WELL, I DON'T KNOW, FROM THAT INFORMATION. IT IS 

24 TRUE THAT THE LARGE MAJORITY OF CONSTRUCTION WORKERS ARE 

25 EXPOSED TO ASBESTOS. 

26 THE MAJOR SOURCE OF ASBESTOS DISEASE IN 

27 EPIDEMIOLOGICAL STUDIES IS CONSTRUCTION WORKERS. IT'S ALSO 

28 TRUE THAT MANY DIDN'T KNOW THAT THERE WAS ASBESTOS PRODUCTS 
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1 IN THE WORKSITE. FOR EXAMPLE, SHEETROCK CAN BE USED, SANDED 

2 AND OTHER WORKERS MAY NOT KNOW IT CONTAINS ASBESTOS. 

3 SO IN ANSWER TO YOUR QUESTION, I'D SAY, WELL, 

4 THERE IS AMPLE EVIDENCE THAT SUGGESTS THAT HE COULD STILL 

5 HAVE BEEN EXPOSED. I DON'T KNOW WHETHER HE WAS OR NOT. 

6 IT'S NOT APPARENT FROM YOUR DESCRIPTION. 

7 Q. SO YOU WOULD SAY HE'S POSSIBLY EXPOSED? 

8 A. AS I SAID, HE'S A PLUMBER-PIPEFITTER. IN THAT 

9 ACTIVITY IN A CONSTRUCTION SETTING, THE OVERALL EVIDENCE 

10 WOULD BE THAT, MORE LIKELY, SUCH WORKERS WERE EXPOSED TO 

11 ASBESTOS WHEN THEY'RE ON CONSTRUCTION SITES. 

12 THAT IS BASED ON PUBLISHED EPIDEMIOLOGICAL 

13 STUDIES THAT FIND ASBESTOS DISEASE AMONG SUCH WORKERS. 

14 BUT I THINK I HAVE TO SAY, THIS IS A NEW 

15 DESCRIPTION TO ME, AND I'M FAIRLY CAREFUL DEALING WITH THESE 

16 TYPES OF OCCUPATIONAL EXPOSURES. 

17 BUT NEVERTHELESS, PLUMBERS AND PIPEFITTERS AS A 

18 GROUP HAD EXTENSIVE OCCUPATIONAL EXPOSURE TO ASBESTOS AND 

19 MANIFESTED ASBESTOS DISEASE, EVEN WHEN THEY DIDN'T WORK WITH 

20 IT DIRECTLY. 

21 SO I WOULD SAY IT'S MORE LIKELY THAN NOT THAT A 

22 CONSTRUCTION WORKER IN SUCH A SETTING WOULD HAVE SOME 

23 ASBESTOS EXPOSURE IN THAT PERIOD OF TIME. 

24 Q. IS IT PART OF THE BASIS OF YOUR OPINION THAT THIS 

25 EXPOSURE THAT MR. WHITTEKER WOULD HAVE RESULTED IN EXPOSURE 

26 TO ASBESTOS TO THE PLAINTIFF IN THIS CASE? 

27 A. YOU ARE NOT TALKING ABOUT THIS HYPOTHETICAL, 

28 COUNSEL? 
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1 I'M SORRY. IT'S A LITTLE HARD TO ANSWER IT WHEN 

2 YOU THEN GO ON TO SAY SOMETHING ABOUT — I WAS GIVEN 

3 DIFFERENT INFORMATION THAN YOU HAVE JUST DESCRIBED. 

4 SO I DON'T THINK I CAN ANSWER THE QUESTION 

5 EXACTLY AS YOU HAVE WORDED IT. 

6 Q. ISN'T YOUR OPINION IN THIS CASE BASED, AT LEAST 

7 IN PART, ON THE AMOUNT OF EXPOSURE TO ASBESTOS THAT THE 

8 PLAINTIFF HAD DURING HER LIFETIME? 

9 A. CORRECT. 

10 Q. ISN'T IT IMPORTANT TO KNOW OR TO HAVE SOME 

11 OPINION AS TO THE AMOUNT OF EXPOSURE IN THE CASE? 

12 A. CORRECT. AND I DO HAVE. IT WAS STATED BEFORE 

13 WHAT MY OPINION WAS BASED ON. 
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14 Q. I UNDERSTAND. 

15 BUT I'M EXPLORING THE BASIS FOR THAT OPINION, AND 

16 I'M EXPLORING THE HYPOTHETICAL FOR A DIFFERENT SCENARIO. 

17 A. I CAN'T ANSWER THE QUESTION, COUNSEL. 

18 Q. BASED ON WHAT I TOLD YOU IN THIS HYPOTHETICAL, 

19 PLUMBER IN A RESIDENTIAL SETTING WORKING WITH CAST-IRON 

20 PIPE, NOT AROUND ANY INSULATION, AND DIDN'T OBSERVE ANY 

21 PRODUCTS THAT HE BELIEVED CONTAINED ASBESTOS DURING THIS 

22 PERIOD, YOU OPINED THAT THERE'S STILL A POSSIBILITY OF 

23 EXPOSURE? 

24 MR. BROWN: OBJECTION. NOT COMPLETE. STATING 

25 HE DIDN'T KNOW ABOUT ASBESTOS DOESN'T ADD ANYTHING. 

26 SO HE HASN'T EVEN TOLD HIM HE WAS EXPOSED OR NOT 

27 EXPOSED TO ASBESTOS. 

28 MR. ROSSE: YOUR HONOR, IF HE'S GOT AN 
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1 OBJECTION, I'D PREFER THAT HE STATE IT. 

2 THE COURT: IF YOU'VE GOT AN OBJECTION, JUST 

3 STATE THE LEGAL GROUNDS. 

4 I DON'T UNDERSTAND WHAT YOU JUST SAID, SO I'M 

5 GOING TO OVERRULE IT. 

6 IN THE FUTURE, JUST STATE THE LEGAL GROUNDS OF 

7 THE OBJECTION. I GET THAT A LOT BETTER THAN A LOT OF 

8 ARGUMENT. 

9 OKAY. YOU GO AHEAD. 

10 MR. ROSSE: Q. YOU OPINED THAT IT'S POSSIBLE 

11 THAT MR. WHITTEKER WOULD HAVE BEEN EXPOSED TO ASBESTOS IN 

12 THE SETTING WHICH I GAVE YOU, CORRECT? 

13 A. NO, I SAID IT WAS PROBABLE. I SAID THAT, FOR 

14 PLUMBERS AND PIPEFITTERS IN THAT PERIOD WHO WORKED IN 

15 CONSTRUCTION, WHETHER OR NOT THEY THEMSELVES KNEW THAT THERE 

16 WAS ASBESTOS MATERIAL THERE, IF I LOOK AT THE OVERALL 

17 LITERATURE OF ASBESTOS DISEASE IN THAT GROUP, I'D SAY IT IS 

18 MORE LIKELY THEY DID HAVE EXPOSURE. 

19 NOW, IN ANY ONE INSTANCE, IT MIGHT BE POSSIBLE TO 

20 PROVE THEY DIDN'T. I'M NOT TRYING TO SAY I'M PRODUCING 

21 SEPARATE EVIDENCE THAT I DID. I'M TELLING YOU FROM THE 

22 EPIDEMIOLOGICAL STUDIES OF ASBESTOS DISEASE IN PLUMBERS AND 

23 PIPEFITTERS, THAT I WOULD SAY THAT, IN CONSTRUCTION WORKERS, 

24 IT'S PROBABLE THEY DID HAVE SUCH EXPOSURE. 

25 THOUGH IN ANY ONE INSTANCE, IF YOU HAVE EVIDENCE 

26 THAT THERE WAS NO EXPOSURE THERE, THEN THAT'S DIFFERENT. 

27 BUT WHEN YOU SAY HE DIDN'T KNOW THERE WAS ANY 

28 ASBESTOS THERE, THAT'S A RED FLAG. IN ALL MY 
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1 EPIDEMIOLOGICAL STUDIES, WE KNOW NOT TO ASK WORKERS IF THEY 

2 WERE AWARE IF ASBESTOS WAS THERE OR NOT. THEY OFTEN DON'T. 

3 WE HAVE TO ASK THEM WHAT WORK THERE WAS BEING 

4 DONE, WHAT TYPE OF MATERIAL WAS BEING USED AND THINGS LIKE 

5 THAT. 

6 Q. SO LET ME SEE. 

7 BASED ON YOUR EXPERIENCE AND YOUR STUDIES, YOU 

8 START OUT WITH THE ASSUMPTION OF PLUMBERS-PIPEFITTERS, IN 

9 FACT, THEY WERE EXPOSED, UNLESS THEY CAN PROVE OTHERWISE? 

10 A. I DIDN'T SAY THAT AT ALL, COUNSEL. IN MY 

11 STUDIES, WE COLLECT INFORMATION THAT WE WOULD TRY TO, ON THE 

12 BASIS OF A DESCRIPTION OF THE WORK SETTING AND THE 

13 ACTIVITIES, DEDUCE WHETHER OR NOT THERE WAS EXPOSURE. 

14 WE DON'T RELY ON WHETHER THE WORKERS THEMSELVES 

15 KNOW WHETHER OR NOT THERE WAS ACTUALLY ASBESTOS MATERIAL 

16 THERE. 

17 Q. IN WHAT PART OF THIS DESCRIPTION, A PLUMBER IN A 

18 RESIDENTIAL SETTING WORKING WITH CAST-IRON PIPE, WOULD YOU 
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19 BELIEVE THERE'S ASBESTOS EXPOSURE? 

20 A. MERELY THERE WAS WIDESPREAD USE OF ASBESTOS 

21 INSULATION MATERIAL. IT WAS OFTEN PRESENT IN BUILDING 

22 MATERIALS. 

23 THERE WERE LARGE NUMBERS OF RESIDENCES BUILT WITH 

24 SHEETROCK WHICH CONTAINED ASBESTOS. THERE WAS TAPING 

25 COMPOUND USED WIDELY, THE SANDING OF THIS. IT WAS A VERY 

26 COMMON HOME RESIDENTIAL BUILDING CONSTRUCTION SETTING, YOU 

2 7 KNOW. 

28 NOW, I CAN'T ANSWER — WITHIN THAT, THERE WAS 
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1 PLUMBING WORK GOING ON WHERE PLUMBERS MAY DO OTHER THINGS 

2 ALTOGETHER, NOT BE ACTUALLY WORKING WITH THE CONSTRUCTION 

3 MATERIAL. THAT'S MY UNDERSTANDING OF IT AND THE REASON I 

4 STATED WHAT I DID. 

5 Q. NOW, IN ORDER TO DETERMINE WHETHER HE WAS EXPOSED 

6 TO DRYWALL, WOULDN'T YOU WANT SOME EVIDENCE OR SOME 

7 INDICATION THAT HE WORKED AROUND DRYWALL? 

8 A. SURE. IF YOU THEN SAY, "LET'S GET SOME ACTUAL 

9 INFORMATION," THE QUESTION TO ME IS: IS IT TRUE THAT IN ALL 

10 THESE RESIDENCES NO DRYWALL WAS USED, FOR EXAMPLE, NO 

11 SHEETROCK AND NO ASBESTOS MATERIAL?" 

12 IF SO, I WOULD END UP SAYING, IN THIS PARTICULAR 

13 CASE, THERE WAS NO EXPOSURE TO ASBESTOS. 

14 BUT IF ONE LOOKS AT IT OVERALL, THAT'S NOT THE 

15 EXPECTATION, BASED ON THE LITERATURE. 

16 Q. IN MY HYPOTHETICAL, I DID SAY THAT HE WORKED 

17 AROUND OTHER TRADES, OTHER TRADES SUCH AS DRYWALLERS, 

18 CARPENTERS AND OTHER INSULATORS. 

19 A. YOU MENTIONED INSULATORS. HE SAID HE DIDN'T WORK 

20 NEAR INSULATORS. THAT'S THE ONLY ONE IN YOUR HYPOTHETICAL 

21 THAT I WROTE DOWN. 

22 Q. DID HE MENTION THAT HE DID WORK AROUND THESE 

23 OTHER TRADES? 

24 A. AS FAR AS I KNOW. YOU JUST DIDN'T MENTION IT, 

25 COUNSEL. 

26 Q. SO YOU ASSUMED THAT IN ORDER TO COME TO YOUR 

27 CONCLUSION, THAT IN FACT HE DID? 

28 A. NO. I JUST LOOKED AT THE OVERALL EVIDENCE FROM 
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1 STUDIES AND PUBLICATIONS. 

2 Q. SO LET ME GO BACK TO MY QUESTION THEN. BASED ON 

3 THE OVERALL INFORMATION YOU RECEIVED, YOU START WITH THE 

4 ASSUMPTION THEY WERE EXPOSED UNLESS PROVEN OTHERWISE? 

5 MR. BROWN: OBJECTION. VAGUE. STARTS WITH THE 

6 ASSUMPTION? WHEN? FOR WHAT? 

7 THE COURT: WHEN YOU SAY "STARTS WITH THE 

8 ASSUMPTION," AT WHAT POINT IS THE REFERENCE TO IT STARTING 

9 WITH THE ASSUMPTION? AT WHAT STAGE OF THE ANSWER? 

10 MR. ROSSE: Q. WHEN YOU START TO REVIEW 

11 WHETHER OR NOT A WORKER WAS EXPOSED TO ASBESTOS, BEFORE YOU 

12 HAVE ANY EVIDENCE, YOU FIND OUT HE'S A PLUMBER OR A 

13 PIPEFITTER AND YOU ASSUME THAT HE WAS EXPOSED TO ASBESTOS ON 

14 SITE UNTIL YOU'RE PROVEN OTHERWISE? 

15 A. I WOULDN'T WORD IT THAT WAY, NO. 

16 I SAID WHAT I DID IN THIS INSTANCE. THEN I NOTED 

17 IN SOME DETAIL THAT IN THE PERIOD WHEN SHE STARTED SMOKING, 

18 THERE WAS CONSIDERABLE EVIDENCE OF ASBESTOS EXPOSURE. 

19 MR. ROSSE: I OBJECT. NONRESPONSIVE. 

20 THE WITNESS: I WAS TELLING YOU WHAT I DID, 

21 COUNSEL, IN RESPONSE TO YOUR QUESTION. 

22 MR. BROWN: THAT'S A RESPONSIVE ANSWER, YOUR 

23 HONOR. 
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24 THE COURT: THAT'S RIGHT. IT IS. 

25 YOU CAN FINISH. 

26 THE WITNESS: THE NEXT STEP WAS THERE OTHER 

27 PERIODS OF TIME AS WELL. ALREADY HAVING ESTABLISHED THERE 

28 CLEARLY WAS AT THE POINT OF HER STARTING SMOKING, I THEN 
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1 NOTED THAT HE WAS IN THE PLUMBERS AND PIPEFITTERS UNION AND 

2 HE VISITED RESIDENTIAL SITES. 

3 AND I WAS AWARE FROM THE LITERATURE THAT, 

4 OVERALL, THERE PROBABLY WOULD BE EXPOSURE. 

5 NOW, IF EVIDENCE WAS PRODUCED THAT THERE WASN'T, 

6 THEN I WOULD OBVIOUSLY NOT SAY THERE WAS. IT'S PRETTY CLEAR 

7 TO ME, THOUGH, THERE WAS WHEN SHE STARTED SMOKING. AND 

8 THAT'S THE KEY PART TO ME. 

9 I CAN'T GO THROUGH EVERY SINGLE PART OF THE WORK 

10 HISTORY AND PROVE, AS I SIT HERE, WHETHER OR NOT THERE WAS 

11 ASBESTOS EXPOSURE. I CAN ONLY TELL YOU HOW I REACHED MY 

12 OPINIONS. 

13 MR. ROSSE: Q. IN REACHING AN OPINION, ISN'T 

14 IT IMPORTANT TO HAVE SOME UNDERSTANDING AS TO THE LEVEL OF 

15 EXPOSURE TO ASBESTOS? 

16 A. YES. 

17 Q. SO WOULDN'T YOU WANT TO KNOW THE LEVEL OF 

18 EXPOSURE TO ASBESTOS THAT THIS PLAINTIFF HAD? 

19 A. IN AN IDEAL WORLD, YOU WANT TO KNOW ANYTHING 

20 THAT'S PRESENT. NO, I ACCEPT THAT. I DON'T WANT TO GO AD 

21 INFINITUM RESEARCHING WORK HISTORY. I GO AS FAR AS 

22 CONCLUDING THAT IT'S MORE LIKELY THAN NOT, AS I DID, THAT 

23 ASBESTOS WAS INVOLVED. 

24 AND THAT'S BASED ON THE TOTAL PICTURE, NOT ONE — 

25 MY ONE YEAR THAT YOU'RE PICKING UP. 

26 Q. WHEN YOU READ MR. WHITTEKER'S DEPOSITION, YOU HAD 

27 SOME QUESTIONS ABOUT EXPOSURE, SO YOU ASKED TO SEE MR. AY'S 

28 DEPOSITION? 
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1 A. CORRECT. 

2 Q. NOW, IF YOU WERE SATISFIED THAT EVERY PLUMBER AND 

3 PIPEFITTER IS EXPOSED TO ASBESTOS, WHY DID YOU WANT TO SEE 

4 MR. AY'S DEPOSITION? 

5 A. I NEVER SAID I WAS SATISFIED THAT EVERY PLUMBER 

6 AND PIPEFITTER WAS EXPOSED TO ASBESTOS, COUNSEL. I THINK 

7 THAT'S NOT A PORTION OF WHAT I HAVE SAID. 

8 Q. GETTING BACK TO MY HYPOTHETICAL. YOU ARE STILL 

9 SAYING THAT THE PROBABLE EXPOSURE, EVEN THOUGH HE WORKED 

10 WITH CAST-IRON PIPE — LET ME CHANGE ONE THING IN THIS 

11 HYPOTHETICAL. 

12 HE WORKED WITH CAST-IRON PIPE OUTSIDE OF A 

13 RESIDENCE, WITH NO OTHER TRADES PRESENT. WOULD THAT BE 

14 EXPOSURE TO ASBESTOS? 

15 A. PROBABLY NOT. 

16 Q. AND WITH THAT HYPOTHETICAL, WOULD THAT RESULT IN 

17 EXPOSURE TO LESLIE WHITELEY AT THE HOME? 

18 A. IF HE ONLY WORKED OUTSIDE AND ONLY ON PIPE AND 

19 THERE IS NO ASBESTOS OUTSIDE, THERE'S NO WORK BEING DONE 

20 AROUND THE HOME CREATING ASBESTOS DUST WHERE HE WAS WORKING, 

21 THEN HE WOULDN'T BE EXPOSED TO ASBESTOS AND SHE WOULDN'T 

22 HAVE GOTTEN AT THAT POINT IN TIME FROM HER FATHER BRINGING 

23 IT HOME. 

24 Q. WHAT ABOUT AT THE TIME THAT HE'S WORKING WITH 

25 CAST-IRON PIPE AND THERE WEREN'T ANY OTHER TRADES PRESENT? 

26 MR. BROWN: OBJECTION. VAGUE. I THOUGHT WAS 

27 THE SAME QUESTION YOU JUST ASKED. 

28 THE COURT: I WILL ALLOW IT. 
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THE WITNESS: I DON'T UNDERSTAND. ARE YOU 

OUTSIDE STILL, INSIDE AGAIN? 

MR. ROSSE: Q. ANYWAY, WE DON'T KNOW. WE JUST 

KNOW HE WORKED IN A RESIDENTIAL SETTING WITH CAST-IRON PIPE 
AND NO OTHER TRADES WERE PRESENT. 

A. YOU ARE CONFUSING ME NOW. IT'S OUTSIDE AND 
INSIDE BEFORE. IT'S GOT TO BE ONE OR THE OTHER. I TOLD YOU 
WHAT I SAID ABOUT BEING OUTSIDE. I HAVE TO ASSUME YOU ARE 
GOING BACK INSIDE? 

Q. THAT'S ONE OF MY POINTS. WE DON'T KNOW WHAT HE 
DID EXACTLY HERE, BUT YOU ARE ASSUMING THAT HE PROBABLY HAD 
EXPOSURE. 

MR. BROWN: YOUR HONOR, I'M GOING TO OBJECT TO 

COUNSEL SAYING "WE DON'T KNOW WHAT HE DID." WE HEARD HIS 
TESTIMONY. 

THE COURT: THE JURY UNDERSTANDS WHAT ALL THE 

LAWYERS SAY IS NOT EVIDENCE. LET'S GO ON WITH THE NEXT 
QUESTION. 

MR. ROSSE: Q. IF IT WAS OUTSIDE HERE, YOU'D 

SAY THERE WAS NO EXPOSURE, IS THAT CORRECT, NO EXPOSURE TO 
LESLIE WHITELEY? 

A. YES. I THINK A LITTLE BIT MORE. SOMETIMES 
WORKERS OUTSIDE RESIDENCES ARE RIGHT NEAR THE CONSTRUCTION 
AND WHAT'S BEING GENERATED. THEY MAY BREATHE IT. I THINK 
NORMALLY A PLUMBER WORKING OUTSIDE, IF THEY WERE WORKING ON 
JUST CAST-IRON PIPE, THERE IS NO ASBESTOS DUST IN THE AREA, 
IT WOULD NOT BE EXPOSED, THAT IS CORRECT. 

Q. YOUR UNDERSTANDING IS THAT JUST WORKING WITH 


CAST-IRON PIPE, HE WOULD HAVE ENOUGH FIBERS ON HIS CLOTHING 
TO BRING ENOUGH FIBERS HOME TO EXPOSE LESLIE WHITELEY? 

A. ARE WE STILL OUTSIDE. COUNSEL? IF THIS IS OUT 
IN THE AIR WORKING WITH CAST-IRON PIPE? 

Q. WE ARE INSIDE WITH AS MANY TRADES AS YOU WANT TO 

HAVE. 


A. I'M ANSWERING YOUR HYPOTHETICAL. IF THERE IS 
OTHER TRADES THERE, THEY ARE WORKING ON THE BUILDING, FOR 
EXAMPLE, SHEETROCK OR THERE THEY ARE PUTTING IT UP OF 
THEY'RE CUTTING IT, THEY'RE TAPING IT AND THEN THEY'RE 
SANDING IT, THERE IS EXTENSIVE EVIDENCE THAT WIDESPREAD 
ASBESTOS DUST EXPOSURE INFILTRATES THROUGHOUT THESE 
BUILDINGS WHILE THEY'RE BEING BUILT. 

Q. LET'S TAKE DRYWALLERS OUT OF THE PICTURE IN MY 
HYPOTHETICAL. THERE IS NO EVIDENCE OF DRYWALLERS BEING 
PRESENT. 

A. ARE YOU SAYING THERE IS NOT? 

Q. THEY ARE NOT PRESENT. THERE'S NO EVIDENCE OF ANY 
ROOFERS BEING PRESENT. 

MR. BROWN: YOUR HONOR, IS THIS A HYPOTHETICAL? 

IT SOUNDS TO ME LIKE HE'S JUST MISSTATING THE EVIDENCE AND 
MAKING IT A HYPOTHETICAL. 


THE COURT: 
HYPOTHETICAL. 

MR. BROWN: 
THE COURT: 

FRAMING IT THAT WAY? 

MR. ROSSE: 


I THINK THIS IS UNDERSTOOD TO BE A 


OKAY. 

THAT'S WHAT YOU ARE DOING? 


YOU ARE 


I STARTED IT WITH A STATEMENT "IN MY 


1 

2 

3 

4 


HYPOTHETICAL." 

THE COURT: OKAY. 

MR. ROSSE: Q. IN MY HYPOTHETICAL, 

PLUMBERS WITH CAST-IRON PIPE — 


WE'VE GOT 
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THE COURT: CAN I JUST ASK YOU — I DON'T MEAN 

TO INTERRUPT YOU, BUT I CAN TELL THAT THE TWO OF YOU ARE 
GOING TOO FAST FOR JUDITH. LET ME JUST TELL YOU SOMETHING. 
IF THE TWO OF ARE GOING TOO FAST FOR JUDITH, YOU PROBABLY 
ARE GOING TOO FAST FOR THE HUMAN MIND. SO PLEASE, LET'S 
SLOW DOWN, BOTH OF YOU. 

MR. ROSSE: THANK YOU, YOUR HONOR. 

THE COURT: LET'S START OVER. 

MR. ROSSE: Q. IN MY HYPOTHETICAL, YOU HAVE 
PLUMBERS IN A RESIDENTIAL SETTING WORKING WITH CAST-IRON 
PIPE. THERE ARE NO DRYWALLERS PRESENT, THERE ARE NO ROOFERS 
PRESENT. THERE MAY BE SOME PEOPLE INSTALLING A FLOOR. 

IS IT YOUR OPINION THAT THERE WOULD BE A PROBABLE 
EXPOSURE TO ASBESTOS FOR MY HYPOTHETICAL WORKER? 

MR. BROWN: OBJECTION. INCOMPLETE HYPOTHETICAL. 

THE COURT: OVERRULED. IF IT IS INCOMPLETE, THE 

WITNESS CAN TELL US THAT IT'S INCOMPLETE. 

YOU CAN GO AHEAD AND ANSWER. 

THE WITNESS: YES. YOU HAVE EXCLUDED SOME 

THINGS. I DON'T KNOW WITH THE FLOORS ARE MADE OF. IS THIS 
ASBESTOS TILE FLOOR AS LINOLEUM WITH ASBESTOS IN IT? 

MR. ROSSE: Q. I DON'T KNOW, DOCTOR. ARE WE 

GOING TO MAKE AN ASSUMPTION IN ORDER TO COME UP WITH THIS? 

MR. BROWN: THAT'S ARGUMENTATIVE. 

THE COURT: IT IS THE WAY YOU PHRASED IT. 

MR. ROSSE: Q. MOVING ON TO 1960 TO '64, 

DOCTOR, DO YOU HAVE AN OPINION AS TO WHETHER OR NOT MR. 
WHITELEY WAS EXPOSED TO ASBESTOS DURING THAT TIME PERIOD? 

A. WELL, IN MY NOTES, AT LEAST — AGAIN, I WASN'T 
EXPECTING TO BE TESTIFYING ABOUT DETAILS ON THIS. I BELIEVE 
OTHERS HAVE. BUT IN MY NOTES, HE WAS STILL A BUSINESS AGENT 
FOR THE PLUMBERS AND PIPEFITTERS UNION IN THAT PERIOD 
VISITING JOBSITES EVERYDAY, RESIDENTIAL, COMMERCIAL AND 
INDUSTRIAL. HE WORE A SUIT. HE DID NOT NOTICE IT BEING 
DUSTY OR DIRTY AFTER HE VISITED SITES HE MOSTLY CAME HOME 
AROUND 6:00. THE CHILDREN WOULD TYPICALLY COME AND MEET 
HIM. 

IN MY OPINION, BASED ON MY READING, IF SOMEBODY 
LIKE THAT IS VISITING INDUSTRIAL SITES AND IN THOSE YEARS, 
MOST PROBABLY THERE WOULD HAVE BEEN ASBESTOS EXPOSURE AND 
SOME OF THE DUST WOULD COME HOME WITH THEM. 

Q. HOW ABOUT IF THEY WERE VISITING RESIDENTIAL 

SITES? 

A. THE SAME. ASBESTOS WAS WIDELY USED IN 
RESIDENTIAL CONSTRUCTION IN VARIOUS FORMS, BOTH IN 
INSULATION, IN THE BUILDING MATERIAL ITSELF AND THE FLOOR 
MATERIAL AND THE ROOFING MATERIAL. VERY EXTENSIVELY USED IS 
MY UNDERSTANDING BASED ON STUDIES THAT I'VE READ. 

Q. AND IT'S YOUR OPINION THAT BUSINESS AGENTS FOR 
UNIONS WHO VISIT SITES WOULD BE EXPOSED? 

A. IF THEY GO ON TO A SITE AND BREATHE THE AIR WHERE 
THE WORKERS ARE, THE SAME AIR THAT THE WORKERS ARE 

BREATHING, YES. 

Q. AND IN THIS CASE — 

A. AND GET THE SAME DUST ON THEIR CLOTHES. 

Q. (WRITING ON BOARD). 

IS IT YOUR OPINION THAT THIS EXPOSURE THAT MR. 
WHITELEY HAD DURING THIS PERIOD WOULD HAVE RESULTED IN 
SIGNIFICANT EXPOSURE TO LESLIE WHITELEY? 

A. MY UNDERSTANDING THE IS TOTAL EXPOSURE 
CONTRIBUTED IN A MEANINGFUL WAY AND I BELIEVE MORE LIKELY 
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10 THAN NOT CONTRIBUTED TO CAUSATION. SO THIS WOULD BE PART OF 

11 THAT DOSE AND THEREFORE IMPORTANT AND MEANINGFUL. 

12 I DON'T KNOW QUITE HOW TO WORD IT, IF ONE STARTED 

13 OUT AND SAID, "THIS WAS ALL THERE WAS, ONE OR THREE YEARS." 

14 OBVIOUSLY, THE PART THAT RELATES TO MY OPINION IS THE TOTAL 

15 PICTURE, NOT JUST THE ONE YEAR. 

16 Q. SO IT WOULD BE YOUR OPINION THAT LESLIE WHITELEY 

17 WAS EXPOSED DURING THE 1960 TO '64 PERIOD? 

18 A. IT'S MY UNDERSTANDING, COUNSEL — I'M NOT HERE 

19 TESTIFYING — OTHERS ARE TESTIFYING ABOUT THIS. I'M JUST 

20 TELLING YOU WHAT MY UNDERSTANDING IS BASED ON MY NOTES. AND 

21 IT WOULD BE MY UNDERSTANDING THAT THERE WOULD BE SOME 

22 ASBESTOS EXPOSURE THERE AND SOME OF IT WOULD HAVE BEEN TAKEN 

23 BACK TO THE HOME. 

24 Q. WAS IS YOUR UNDERSTANDING OF HOW SHE WAS EXPOSED? 

25 A. BY INHALING THE ASBESTOS FIBERS. 

26 Q. HOW DID SHE COME INTO THE AREA OF ASBESTOS FIBERS 

27 IN ORDER TO INHALE THEM? 

28 A. SHE WAS IN THE HOME. 

2871 

1 Q. SO MERELY WEARING A SUIT TO A RESIDENTIAL JOBSITE 

2 AND WEARING THAT SAME SUIT HOME INTO A HOUSE RESULTS IN 

3 ENOUGH ASBESTOS FIBERS TO SAY THAT A PERSON LIVING IN THAT 

4 HOME IS EXPOSED TO ASBESTOS? 

5 A. IF THE — YES, IF THE ASBESTOS FIBERS COME HOME 

6 ON THE CLOTHES, THERE WILL BE AN INCREASED LEVEL OF ASBESTOS 

7 IN THAT HOME COMPARED TO OTHERS. 

8 Q. AND THEN 1964 TO 1967, DO YOU HAVE AN 

9 UNDERSTANDING OF WHAT MR. WHITTEKER WAS DOING DURING THAT 

10 TIME PERIOD? 

11 A. I WROTE DOWN THAT HE WAS A FOREMAN FOR A PLUMBING 

12 COMPANY. IT WAS RESIDENTIAL WORK, FINISH WORK. CARPENTERS 

13 WERE THERE, LINOLEUM PEOPLE, FLOOR COVERING, AND THEY 

14 INSTALLED ASBESTOS TILE. THAT'S WHAT'S IN MY NOTES. 

15 Q. YOU BELIEVE THAT BEING IN THE VICINITY OF PEOPLE 

16 INSTALLING ASBESTOS TILE WOULD CONSTITUTE A SIGNIFICANT 

17 EXPOSURE TO ASBESTOS? 

18 A. WELL, I'M NOT — THAT WOULD BE MY UNDERSTANDING, 

19 YES. IN MY READING, THEY HAVE TO CUT THE TILE. AT TIMES, 

20 DUST IS CREATED AND INHALED. 

21 Q. IS IT YOUR UNDERSTANDING HE WAS IN THE VICINITY 

22 OF PEOPLE CUTTING TILE? 

23 A. I DON'T RECALL THE DETAILS ON THAT. ALL I HAVE 

24 IN MY NOTES IS THAT THEY INSTALLED ASBESTOS TILE. AS FAR AS 

25 HIS LOCATION IN REGARD TO THAT, I DON'T HAVE IT IN MY NOTES. 

26 Q. DO YOU HAVE SOME UNDERSTANDING OF WHAT HIS JOB 

27 WAS DURING THAT TIME PERIOD? 

28 A. I WROTE DOWN THAT HE WAS A FOREMAN WORKING FOR A 
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1 PLUMBING COMPANY. 

2 Q. DO YOU KNOW WHAT HIS CREW WAS DOING ON THAT 

3 JOBSITE? 

4 A. I DON'T HAVE THAT IN MY NOTES. 

5 Q. WOULD IT MAKE ANY DIFFERENCE TO YOUR 

6 UNDERSTANDING OF EXPOSURE IF IN MY HYPOTHETICAL HE WAS 

7 INSTALLING TOILETS AND SHOWERS AND SINKS? HE WAS DOING 

8 FINISH PLUMBING? 

9 MR. BROWN: INCOMPLETE HYPOTHETICAL. 

10 THE COURT: OVERRULED. 

11 THE WITNESS: WELL, IT DEPENDS WHAT ELSE IS 

12 GOING ON IN THE BUILDING, IF THERE IS ASBESTOS DUST IN THE 

13 AIR. AS TO WHETHER OR NOT HE WOULD BE EXPOSED, THE WAY YOU 

14 WORD IT, I DON'T KNOW HOW TO ANSWER IT. AS I UNDERSTAND IT, 
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15 HE DIDN'T GENERATE THE DUST THAT WOULD HAVE LED TO 

16 EXPOSURE. IT WOULD BE OTHER CONSTRUCTION WORKERS THERE THAT 

17 WOULD PUT IT IN THE AIR. 

18 NOW, IF HE WAS NEVER THERE AT ANY PERIOD WHEN ANY 

19 OF THAT WAS DONE, THE PLACES WERE CLEANED UP BEFORE HE WENT 

20 IN, THEN HE WOULDN'T BE EXPOSED. BUT THAT, AT LEAST IN MY 

21 READING, WOULD BE UNUSUAL. 

22 Q. ABSENT SOME INDICATION OR SOME INFORMATION SAYING 

23 THAT THERE WERE OTHER TRADES DOING THIS CUTTING AND STUFF, 

24 WOULD YOU ASSUME THAT HE WAS EXPOSED TO ASBESTOS ON THIS 

25 JOBSITE? 

26 A. WELL, IF I KNEW NOTHING, IT WOULD BE MORE LIKELY 

27 THAN NOT, JUST BASED ON PLUMBERS AND THEIR WORK IN 

28 RESIDENTIAL CONSTRUCTION IN THOSE YEARS, IT WAS SO WIDELY 

2873 

1 USED, IF YOU KNEW NOTHING ELSE, YOU'D SAY IT WAS PROBABLE. 

2 Q. AND ONCE AGAIN, YOU BELIEVE THIS EXPOSURE WOULD 

3 HAVE RESULTED IN EXPOSURE TO LESLIE WHITELEY? 

4 A. YES. IF THERE WAS ASBESTOS EXPOSURE IN THE 

5 WORKPLACE THERE, THEN THERE WOULD BE SOME IN THE HOME AS 

6 WELL. 

7 Q. WOULD IT MAKE ANY DIFFERENCE TO YOUR OPINION ON 

8 THE LEVEL OF HIS EXPOSURE IN DETERMINING THE LEVEL OF LESLIE 

9 WHITELEY'S EXPOSURE? 

10 A. YES. THE MORE HE IS EXPOSED TO, THE MORE SHE 

11 WOULD BE. 

12 Q. WOULD YOU AGREE WITH ME, DOCTOR, THAT WORKERS 

13 WORKING IN AN ASBESTOS CEMENT FACTORY HAVE A HIGHER LEVEL 

14 EXPOSURE THAN SOMEONE DOING FINISH WORK IN A RESIDENTIAL 

15 SETTING? 

16 A. ON AVERAGE, I THINK THAT WOULD BE CORRECT. IT 

17 DEPENDS ON THE CEMENT FACTORY, THE CONDITIONS IN THAT PERIOD 

18 OF TIME. I WOULD EXPECT, ON AVERAGE, THE CEMENT FACTORY 

19 WORKERS WOULD HAVE HIGHER EXPOSURES. 

20 Q. AND WOULD IT BE SAFE TO SAY THAT WORKERS WORKING 

21 INSIDES OF AN INSULATION FACTORY THAT WAS MAKING ASBESTOS 

22 INSULATION WOULD HAVE A HIGHER LEVEL OF EXPOSURE THAN WOULD 

23 A PIPEFITTER DOING FINISH WORK IN RESIDENTIAL CONSTRUCTION? 

24 A. ON AVERAGE, THAT WOULD BE CORRECT. 

25 Q. AND WOULD IT ALSO BE SAFE TO SAY THAT HOUSEHOLD 

26 EXPOSURE FROM THESE DIFFERENT WORKERS — THAT IT WOULD BE 

27 SAFE TO SAY THAT THE HOUSEHOLD EXPOSURE FROM A CEMENT WORKER 

28 WOULD BE HIGHER THAN THE HOUSEHOLD EXPOSURE FROM A 
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1 RESIDENTIAL PLUMBER DOING FINISH WORK? 


2 

A. 

ON 

AVERAGE, 

I 

THINK 

THAT WOULD BE 

CORRECT. 

3 

Q. 

SO 

WOULD IT 

BE 

SAFE 

TO 

SAY THAT LESLIE 

WHITELEY'S 

4 

EXPOSURE 

DURING THIS TIME 

PERIOD 1 

'64 TO '67, 

WHEN 

HER FATHER 


5 IS DOING FINISH WORK, WOULD BE LESS THAN THE EXPOSURE THAT 

6 WAS FOUND IN THE STUDIES THAT HAD WE TALKED ABOUT WITH THE 

7 CEMENT WORKERS AND THE INSULATION WORKERS? 

8 A. I THINK THAT WOULD BE CORRECT. 

9 Q. HER EXPOSURE WOULD NOT BE SIMILAR TO THE EXPOSURE 

10 IN THOSE STUDIES DURING THAT PERIOD? 

11 A. I THINK IT WOULD HAVE SOME SIMILARITIES. BUT ON 

12 AVERAGE, I'D EXPECT THOSE OTHER HOUSEHOLD EXPOSURES TO BE 

13 HIGHER. 

14 Q. DO YOU KNOW WHAT LESLIE'S FATHER WAS DOING FROM 

15 1967 TO '69? 

16 A. I JUST WROTE DOWN HE WAS WORKING FOR NEWHALL 

17 HARDWARE, COMMERCIAL AND RESIDENTIAL. I DON'T HAVE MORE IN 

18 MY NOTES. 

19 Q. IS IT YOUR UNDERSTANDING THAT HE WAS EXPOSED TO 
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20 ASBESTOS DURING THAT TIME PERIOD? 

21 A. I DON'T KNOW. IF HE WAS INVOLVED IN COMMERCIAL 

22 AND RESIDENTIAL CONSTRUCTION WORK, THEN MORE LIKELY THAN 

23 NOT, UNLESS AGAIN THERE WAS EVIDENCE THAT SHOWED THAT WASN'T 

24 THE CASE, BUT THAT'S UNUSUAL CIRCUMSTANCES. 

25 Q. IS IT YOUR UNDERSTANDING THAT HE WAS WORKING IN 

26 RESIDENTIAL AND COMMERCIAL SETTINGS DURING THAT TIME PERIOD? 

27 A. ALL I HAVE GOT IN MY NOTES IS COMMERCIAL AND 

28 RESIDENTIAL. I HAVEN'T GOT MORE DETAIL. I DON'T KNOW. 
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1 Q. IF HE WAS WORKING IN RESIDENCE AND COMMERCIAL 

2 SETTINGS DURING THIS TIME PERIOD BUT HE WHAT WAS DOING IS 

3 FINISH WORK, WOULD THAT AFFECT YOUR UNDERSTANDING OF THE 

4 LEVEL OF EXPOSURE? 

5 A. WELL, IT DEPENDS. IT DEPENDS WHAT ELSE IS BEING 

6 DONE THERE AT THE SAME TIME AND IF THE PLACE IS CLEANED UP 

7 BEFORE YOU GO IN. I DON'T KNOW QUITE HOW TO ANSWER THAT. 

8 Q. IT WOULD BE SAFE TO SAY IF HE WAS DOING FINISH 

9 WORK IN A RESIDENTIAL AND COMMERCIAL SETTING BETWEEN 1967 

10 AND '69, THAT THE AMOUNT OF EXPOSURE THAT HE BROUGHT HOME TO 

11 HIS FAMILY WOULD BE LOWER THAN THAT IN THE CEMENT WORKERS 

12 AND THE INSULATION WORKERS STUDY? 

13 A. I THINK, ON AVERAGE, THAT WOULD BE SO, YES. 

14 Q. WOULD THAT ALSO BE CORRECT FOR HIS TIME PERIOD 

15 THAT HE'S A BUSINESS AGENT IN THE UNION? 

16 A. I THINK — I THOUGHT I ALREADY ANSWERED THAT. 

17 YES, I THINK THE AVERAGE EXPOSURE WOULD BE LOWER THAN THOSE 

18 WORKING NEXT TO THE FACTORY THAT WE TALKED ABOUT EARLIER. 

19 Q. ONE OF THE EXPOSURES DISCUSSED IN THOSE STUDIES 

20 WAS THE FACT THESE PEOPLE LIVED NEAR THE FACTORIES; IS THAT 

21 CORRECT? 

22 A. THERE ARE A SERIES OF ARTICLES ON THAT TOPIC, 

23 YES. 

24 Q. THE PARTICULAR STUDIES THAT WE HAVE TALKED ABOUT 

25 THE CEMENT WORKERS AND INSULATION WORKERS AND THE CANADIAN 

26 MINERS, THOSE FAMILIES LIVED NEAR THOSE INDUSTRIAL SETTINGS 

27 AND WERE EXPOSED FROM THE AIR COMING OUT OF THOSE 

28 INDUSTRIES; CORRECT? 
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1 A. WELL, THEY LIVED IN THE SAME GENERAL AREA. SOME 

2 MAY HAVE LIVED CLOSE BY. I DON'T RECALL THE DETAILS OF THAT 

3 GOING TO EACH STUDY. 

4 Q. WELL, WITH REGARD TO THE CANADIAN MINERS, WASN'T 

5 ONE OF THE EXPOSURES DISCUSSED LIVING IN THE VICINITY OF THE 

6 MINE? 

7 A. THAT'S CORRECT. 

8 Q. AND WASN'T THAT ALSO DISCUSSED IN THE CEMENT 

9 WORKER STUDY? 

10 A. I JUST DON'T RECALL OFF THE TOP OF MY HEAD. I 

11 WOULD EXPECT SOME OF THEM TO HAVE LIVED THERE. WHETHER IT'S 

12 DISCUSSED OR NOT, I DON'T KNOW WITHOUT LOOKING IT UP. 

13 Q. MOVING ON TO THE 1969 TO '74 TIME PERIOD, WHAT IS 

14 YOUR UNDERSTANDING THAT LESLIE WHITELEY'S FATHER WAS DOING 

15 DURING THAT PERIOD? 

16 A. AGAIN, I HAVE SOME NOTES HERE. I WAS GIVEN 

17 INFORMATION. LIKE ALL OF THESE THINGS IN THE HYPOTHETICAL 

18 EARLIER, LIKE IF YOU WANT ME TO ANSWER FROM MY NOTES. 

19 MY UNDERSTANDING IS THAT HE WAS WORKING AT THE 

20 ORMOND BEACH STEAM PLANT. I HAVE A PARAGRAPH OF NOTES ON 

21 THIS. 

22 Q. WHAT WAS HIS TITLE DURING THAT TIME? 

23 A. FOREMAN AND THEN SUPERINTENDENT. 

24 Q. DO YOU BELIEVE THAT A FOREMAN AND SUPERINTENDENT 
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HAD THE SAME LEVELS OF EXPOSURE ON THAT PARTICULAR SITE AS 
TO THE REGULAR WORKERS? 

MR. BROWN: OBJECTION. "REGULAR WORKERS" IS 

VAGUE. 


THE COURT: YOU MEAN SOMEBODY THAT THEY WERE 

SUPERVISING? 

MR. ROSSE: Q. AS THE JOURNEYMEN PIPEFITTERS 

THAT HE WOULD BE SUPERVISING. 

A. I READ SOMEWHERE THAT HE CONSTANTLY WORKED IN 
CLOSE PROXIMITY TO INSULATORS, WHO WERE CLOSELY FOLLOWING 
THE PIPEFITTERS, INSTALLING PIPE, COVERING IT, THAT SORT OF 
ACTIVITY. HE WOULD HAVE A HIGHER EXPOSURE THAN THE AVERAGE 
WORKERS IN THE WHOLE PLANT, IN MY OPINION. 

Q. WAS IT YOUR UNDERSTANDING THAT HE CONSTANTLY 
WORKED NEAR INSULATORS? 

A. ARE WE AT ORMOND BEACH? 

Q. AT ORMOND BEACH, BETWEEN 1969 AND 1974. 

A. SOMEWHERE I SAW A STATEMENT THAT SAID THAT. I 
CAN'T TESTIFY AS TO EXACTLY WHAT THE STATEMENT MEANT. BUT I 
DID WRITE DOWN THAT PHRASE, "CONSTANTLY WORKING IN CLOSE 
PROXIMITY TO INSULATORS. 

Q. WHERE DID YOU OBTAIN THAT INFORMATION? 

A. I DON'T RECALL. 

Q. DID THAT INFORMATION COME FROM MR. AY? 

A. I DON'T RECALL. 

Q. WAS THAT ONE THE QUESTIONS YOU HAD? 

A. THIS WAS IN MY PRINTED NODES MADE BEFORE THE 
DEPOSITION. SO IT COULD HAVE. 

Q. YOU REVIEWED MR. AY'S DEPOSITION BEFORE YOUR 
DEPOSITION, DIDN'T YOU? 

A. WELL, MY RECOLLECTION WAS THAT IT WAS BROUGHT TO 
THE DEPOSITION. I DIDN'T HAVE IT WHEN I MADE THESE NOTES, I 

DON'T THINK. 

Q. DO YOU HAVE AN UNDERSTANDING AS TO WHAT HIS JOB 
DUTIES WERE ON THIS SITE? 

A. WELL, IT INDICATED THAT HE WAS A FOREMAN AND 
SUPERINTENDENT, AND THERE WAS A DESCRIPTION ABOUT THINGS 
WELDERS USED, ASBESTOS BLANKETS. 

Q. I'M ACTUALLY ASKING WHAT HE DID RATHER THAN HIS 
JOB TITLE? 

A. WELL, I ASSUME THAT HE WAS SUPERVISING AS FOREMAN 
AND SUPERINTENDENT. 

Q. DO YOU HAVE AN UNDERSTANDING AS TO WHETHER HE WAS 
PERFORMING ANY OF THE HANDS-ON WORK HIMSELF? 

A. THE WAY I HAVE IT — AT LEAST WHAT IS IN MY NOTES 
DOESN'T SUGGEST THAT HE ACTUALLY DID THE WORK HIMSELF BUT 
THAT HE WAS PRESENT THERE. 

Q. IT'S YOUR OPINION THAT THAT WOULDN'T MAKE ANY 
DIFFERENCE TO HIS EXPOSURE, WHETHER HE WAS DOING HANDS-ON 
WORK OR NOT? 

A. I DON'T QUITE UNDERSTAND THE QUESTION. I HAVEN'T 
STATED THAT AS AN OPINION. IT IS MY OPINION THAT WORKERS 
WHO BREATHE THE SAME AIR AS OTHERS DOING HANDS-ON WORK GET 
THE SAME EXPOSURE, THOUGH. 

Q. ISN'T THE LEVEL OF EXPOSURE TO ASBESTOS SOMEWHAT 
CORRELATED TO HOW CLOSE YOU ARE TO THE PRODUCT BEING USED? 

A. IT CAN BE, YES. BUT IF YOU ARE BREATHING THE 
SAME AIR RIGHT BESIDES SUCH WORKER IS WHAT MY ANSWER 
REFERRED TO. 

Q. IF YOU ARE RIGHT BESIDE THE WORKER WORKING WITH 
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1 ASBESTOS INSULATION, THEN YOU BREATHE THE SAME AIR AND GET 

2 THE SAME DOSE? 

3 A. QUITE OFTEN, THE PEOPLE NEARBY WERE A BIT FURTHER 

4 AWAY. SOME OF THEM — SOME OF THEM, THOUGH, ARE INVOLVED IN 

5 OTHER ACTIVITIES AT TIMES OR MAY BE NEAR OTHER ACTIVITIES, 

6 SUCH AS CLEANING, SWEEPING WHERE THERE MAY BE EVEN HIGHER 

7 EXPOSURES TO THE WORKERS ACTUALLY INSTALLING OR REMOVING THE 

8 ASBESTOS MATERIAL. 

9 Q. DO YOU KNOW WHETHER OR NOT ASBESTOS WAS USED IN 

10 THE INSULATION AT ORMOND BEACH? 

11 A. I DON'T HAVE ANY MEASURES OF THE MATERIAL USED 

12 THERE. I CAN'T TESTIFY AS TO WHETHER THERE WAS OR WASN'T. 

13 I WOULD CERTAINLY EXPECT THERE WOULD BE, SINCE ASBESTOS WAS 

14 VERY WIDELY USED IN THAT PERIOD OF TIME IN INSULATION 

15 MATERIAL IN STEAM PLANTS. 

16 Q. IF IN FACT THERE WAS NOT ASBESTOS IN THE 

17 INSULATION USED AT ORMOND BEACH, WOULD THAT DRASTICALLY 

18 REDUCE THE AMOUNT OF EXPOSURE TO ASBESTOS THAT YOU WOULD 

19 EXPECT TO SEE IN A FOREMAN AT THAT FACILITY? 

20 A. IF THERE WAS NO ASBESTOS THERE, HE WOULDN'T HAVE 

21 INHALED ASBESTOS, COUNSEL. I THOUGHT THAT I ANSWERED THE 

22 QUESTION. 

23 Q. I WAS ACTUALLY REFERRING JUST TO THE INSULATION. 

24 IT'S NOT YOUR UNDERSTANDING THAT'S THE ONLY PRODUCT THAT 

25 CONTAINED ASBESTOS, IS IT? 

26 A. NO. 

27 Q. THAT IS ONE OF THE MAIN PRODUCTS WHICH EXPOSED A 

28 WORKER AT A SITE SUCH AS THAT? 
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1 A. IN WHAT I WAS READING ABOUT HIS SETTING, THERE 

2 WAS ALSO THINGS LIKE ASBESTOS BLANKETS, THERE ALSO THINGS 

3 LIKE ASBESTOS GASKETS USED AND OTHER ASBESTOS PRODUCTS. 

4 THERE ARE ALSO BOILERS. THERE'S ASBESTOS BRICK. THERE'S 

5 WIDESPREAD ASBESTOS MATERIALS PRESENT IN SUCH PLANTS, AT 

6 LEAST IN THOSE YEARS. 

7 Q. DID YOU HAVE AN UNDERSTANDING AS TO WHAT PART OF 

8 THE PLANT THAT THE PLAINTIFF — OR THAT MR. WHITTEKER WAS 

9 WORKING, SUCH AS THE BOILER VERSUS THE TURBINE? 

10 A. WELL, I HAVE GOT VARIOUS DESCRIPTIONS THAT 

11 SUGGEST WHERE HE MIGHT HAVE BEEN. BUT NO, I HAVEN'T GOT 

12 NOTES SPECIFICALLY DEVOTED TO WHERE HE WAS ALL THE TIME. 

13 Q. LET ME GIVE IT TO YOU IN A HYPOTHETICAL FORM 

14 THEN, DOCTOR. IF HE IS A FOREMAN FOR THE BOILER 

15 CONTRACTOR — 

16 A. I'M SORRY. I DIDN'T HEAR YOU. 

17 Q. IF HE IS A FOREMAN FOR THE BOILER CONTRACTOR AND 

18 IN FACT THAT BOILER IS BEING INSULATED WITH ASBESTOS-FREE 

19 INSULATION, AND FURTHER, ANY OF THE PIPES LARGER THAN THREE 

20 AND A HALF INCHES ARE BEING INSULATED WITH ASBESTOS-FREE 

21 INSULATION, WOULD THAT RESULT IN EXPOSURE TO ASBESTOS ON 

22 THAT SITE? 

23 MR. BROWN: YOUR HONOR, OBJECTION TO THE FACTS 

24 HE'S GIVING. 

25 THE COURT: WHAT'S THE LEGAL GROUNDS? 

26 MR. BROWN: THAT IS, THE HYPOTHETICAL ON THAT IS 

27 COMPLETELY CONTRARY TO THE EVIDENCE. 

28 THE COURT: ALL RIGHT. I DON'T WANT TO PAUSE TO 
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1 HAVE AN ARGUMENT ON THAT RIGHT NOW. I HAVE MADE IT CLEAR 

2 THAT IF YOU SAY THERE IS SOME GOOD FAITH BELIEVE THAT YOU 

3 HAVE ABOUT WHAT THE EVIDENCE IS GOING TO SHOW IN THIS CASE, 

4 I'M GOING TO LET YOU DO IT, WITH THE UNDERSTANDING THAT THE 

5 JURY UNDERSTANDS HOW TO EVALUATE HYPOTHETICALS. 
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MR. BROWN: CAN I JUST MENTION ONE THING? 

THE COURT: WHAT? 

MR. BROWN: HE WANTS HIM TO ASSUME THAT HE'S A 

FOREMAN OF A BOILER CONTRACTOR. WE ALL KNOW THAT ISN'T SO. 

THE COURT: ALL RIGHT. 

IS THAT THE QUESTION? 

MR. ROSSE: LET ME REPHRASE IT. THAT IS 

CORRECT, YOUR HONOR. 

THE COURT: OKAY. 

MR. ROSSE: Q. LET CHANGE ONE THING IN THE 

HYPOTHETICAL. HE IS FOREMAN FOR THE PIPEFITTERS WORKING FOR 
THE CONTRACTOR INSTALLING THE BOILER. AND THE BOILER IS 
BEING INSULATED WITH ASBESTOS-FREE INSULATION. AND ALL 
PIPES LARGER THAN THREE AND A HALF INCHES ARE BEING 
INSULATED WITH ASBESTOS-FREE INSULATION. 

WOULD THAT SUBSTANTIALLY REDUCE THE LEVEL OF 
EXPOSURE THAT YOU UNDERSTAND TOOK PLACE AT THAT SITE? 

A. I DON'T KNOW, BECAUSE I NEED TO KNOW WHAT ELSE IS 
GOING ON, WHAT OTHER BOILERS WERE PUT IN. 

WHAT I DO KNOW IS IN PERIOD OF TIME ASBESTOS WAS 
WIDELY USED IN THESE PLACES. IF THIS PARTICULAR ORMOND 
BEACH STEAM PLANT WAS DIFFERENT AND THEY DIDN'T USE ASBESTOS 
INSULATION, CLEARLY THERE WOULD BE LOWER EXPOSURE TO 

ASBESTOS THAN I WOULD EXPECT. 

Q. YOU TESTIFIED EARLIER THAT YOU ARE NOT SURE OF 
WHAT YEAR ASBESTOS WAS TAKEN OUT OF INSULATION, DIDN'T YOU? 

A. WELL, DIFFERENT SETTINGS, DIFFERENT POINTS IN 
TIME. THAT IT WAS DONE AT DIFFERENT POINTS IN TIME AND THEN 
SOME YEAR WHERE THE EPA PROHIBITED THE USE OF ASBESTOS 
INSULATION MATERIAL AND I DON'T HAVE THAT YEAR IN MY HEAD. 

Q. AND YOU'RE NOT OFFERING ANY OPINION AS TO WHEN 
THE USE OF ASBESTOS IN INSULATION WAS DISCONTINUED, ARE YOU? 

A. NO. 

Q. WITH THAT UNDERSTANDING, DO YOU BELIEVE THAT MR. 
WHITTEKER WAS EXPOSED TO ASBESTOS AT THE ORMOND BEACH 
POWERHOUSE? 

A. TO WHICH UNDERSTANDING? 

Q. THAT HE WORKED FOR THE BOILER CONTRACTOR AS A 
PIPEFITTER FOREMAN, WORKING AROUND ASBESTOS-FREE INSULATION 
ON THE BOILERS AND ALL THE PIPES OVER THREE AND A HALF 
INCHES BEING ASBESTOS-FREE. 

A. ALL I CAN SAY IS IF THERE IS NO ASBESTOS THERE, 

HE WOULDN'T BE EXPOSED TO ASBESTOS. I DON'T KNOW HOW ELSE 
TO ANSWER IT. 

Q. BUT THE LESS THE AMOUNT OF ASBESTOS WOULD RESULT 
IN LESS EXPOSURE TO ASBESTOS? 

A. CORRECT. 

Q. THERE MAY STILL BE ASBESTOS ON THE SITE, THERE 
MAY STILL BE EXPOSURE. IF YOU REDUCE THE AMOUNT OF 
INSULATION USING THE ASBESTOS, YOU REDUCE THE EXPOSURE? 

A. CORRECT. 

Q. NOW, YOU OPINED THAT THIS WORK WOULD HAVE 
RESULTED IN EXPOSURE TO LESLIE WHITELEY? 

A. WHEN YOU SAY "THIS WORK," ARE YOU BACK TO YOUR 
HYPOTHETICAL, COUNSEL? MY UNDERSTANDING IS THAT HE WORKED 
IN THE STEAM PLANT IN THE PERIOD WHEN THERE IS WIDESPREAD 
LITERATURE ON WIDESPREAD ASBESTOS AND ASBESTOS DISEASE IN 
WORKERS IN STEAM PLANTS AND REFINERIES. 

AND ON THE BASIS OF THAT, AND THE DESCRIPTION I 
SAW, IT IS MY OPINION THAT IT'S PROBABLE THAT HE WOULD HAVE 
ASBESTOS EXPOSURES THERE. BUT OTHERS HAVE BEEN TESTIFYING 
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11 TO THIS ISSUE. I'M NOT HERE TO PROVE TO THE JURY THAT HE 

12 WAS EXPOSED. 

13 I CAN ONLY TELL YOU FROM MY READING, IT WAS VERY 

14 COMMON TO HAVE ASBESTOS EXPOSURE IN THIS TYPE SETTING. 

15 Q. AND PART OF THE BASIS FOR YOUR OPINION THAT IT'S 

16 PROBABLE THAT ASBESTOS WAS A CAUSE OF PLAINTIFF'S LUNG 

17 CANCER IS THE AMOUNT OF EXPOSURE TO ASBESTOS THAT YOU 

18 BELIEVE THE PLAINTIFF HAD, ISN'T IT? 

19 A. YES, COUNSEL. IT'S BASED ON THIS PERIOD WHERE, 

20 AS I UNDERSTAND IT, HE HAS NEAR INSULATORS THAT WERE 

21 WORKING, FOLLOWED THEM CLOSELY, THERE'S DUST AROUND AND HE 

22 WOULD BREATHE IT AND TAKE IT HOME. 

23 Q. AND THAT WOULD RESULT IN EXPOSURE TO LESLIE 

24 WHITELEY? 

25 A. CORRECT. 

26 Q. AND THAT IS MERELY THE FACT THAT HE BROUGHT THE 

27 FIBERS HOME? 

28 A. "MERELY"? WHAT DO YOU MEAN? THAT'S A VERY 
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1 IMPORTANT EVENT. YOU TAKE THE FIBERS HOME AND SHE INHALES 

2 THEM. 

3 Q. IS THERE ANY PARTICULAR WAY THAT SHE WAS EXPOSED 

4 TO FIBERS AT HOME OR JUST GENERALLY THE FACT THAT SHE LIVED 

5 IN THE HOME? 

6 A. SHE BREATHED THEM, AS I UNDERSTAND IT. I THINK 

7 THAT MY TESTIMONY IS YOU TAKE FIBERS INTO A HOME, THEY GET 

8 IN THEIR AIR, THEY REMAIN SUSPENDED AND PEOPLE IN THE HOME 

9 BREATHE THEM. 

10 Q. AT SOME POINT DURING THE TIME YOU WERE WORKING ON 

11 THIS CASE AND COMING TO A CONCLUSION IN THIS CASE, WAS IT 

12 YOUR UNDERSTANDING THAT SHE HELPED HER MOTHER WITH THE 

13 LAUNDRY? 

14 A. WELL, I HAVE SOME NOTES HERE ABOUT THE — I THINK 

15 IT FROM DR. HORN'S REPORT THAT THERE WERE DIRTY CLOTHES ON 

16 THE KITCHEN FLOOR, THAT HER OLDEST SISTER RECALLED THAT SHE 

17 AND HER SIBLINGS BEGAN REGULARLY HELPING THEIR MOTHER DO THE 

18 LAUNDRY AT APPROXIMATELY AGE 10, BUT I DIDN'T — I DON'T 

19 KNOW THE ANSWER TO THAT. I DON'T KNOW WHAT OTHER EVIDENCE 

20 THERE IS. AND I DON'T THINK I SAW MENTION OF THAT 

21 ELSEWHERE. I JUST — I DON'T KNOW. 

22 Q. SO WHETHER OR NOT SHE DID LAUNDRY DOESN'T MAKE 

23 ANY DIFFERENCE TO YOUR OPINION IN THIS CASE? 

24 A. IF SHE DID LAUNDRY, IT WOULD ACTUALLY INCREASE 

25 THE DOSE, IF SHE HELPED, IF SHE WAS THERE AND THE CLOTHES 

26 WERE THERE. BUT IN TERMS OF — NO, I DIDN'T FEEL THAT — IN 

27 ORDER TO CONCLUDE THAT IT WAS MORE LIKELY THAN NOT THAT THE 

28 ASBESTOS FIBERS BROUGHT HOME CONTRIBUTED TO CAUSATION, I 
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1 DIDN'T THINK IT NECESSARY THAT SHE HAD TO HAVE ACTUALLY BEEN 

2 DOING THE LAUNDRY. 

3 Q. NOW, DO YOU BELIEVE THAT LESLIE WHITELEY'S 

4 EXPOSURE DURING THIS TIME PERIOD WITH HER FATHER WORKING AS 

5 A PIPEFITTER FOREMAN — BASED ON YOUR UNDERSTANDING OF WHAT 

6 HE DID, DO YOU BELIEVE THAT LESLIE WHITELEY'S EXPOSURE WOULD 

7 HAVE BEEN GREATER THAN, EQUAL TO OR LOWER THAN THE HOUSEHOLD 

8 EXPOSURES IN THE ITALIAN CEMENT STUDY AND THE MINERS IN 

9 CANADA? 

10 A. WELL, I THINK IT WOULD BE GREATER THAN THE MINERS 

11 IN CANADA. THE CEMENT STUDY, ON AVERAGE, NO, I THINK IT 

12 WOULD BE LESS THAN THAT. 

13 Q. HE WOULD HAVE GREATER EXPOSURE OR SHE WOULD HAVE 

14 GREATER EXPOSURE, MORE THAN FAMILY MEMBERS OF MINERS WHO 

15 CAME HOME AFTER WORKING IN AN ASBESTOS MINE? 
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A. CORRECT. IN THE MINES, THE FIBERS ARE IN CLUMPS 
AND THAT THOSE MINERS WHO WORKED IN THOSE MINES DIDN'T HAVE 
MUCH INCREASED RISK IN LUNG CANCER. THEY DID HAVE SOME, BUT 
IT WASN'T MUCH. 

AND THE EXPLANATION WIDELY GIVEN IS THAT IN THE 
MINING, THEY ARE NOT SEPARATE FIBERS THAT GET RIGHT DEEP 
INTO THE LUNGS, WHEREAS THE ASBESTOS ORIGINATING FROM 
INSULATION WORK IS VERY FINE AND WHEN THEY'RE INHALED, THEY 
GET RIGHT IN THE LUNGS. 

I DO THINK IT'S QUITE POSSIBLE TO SAY IT WOULD BE 
MORE LIKELY THAN NOT SHE MAY HAVE HAD MORE EXPOSURE THAN 
EVEN IN THOSE HOMES OF THE MINERS' FAMILIES. BUT I DON'T 
THINK SO FOR THE CEMENT FACTORY WORKERS. I THINK THEY, ON 


AVERAGE, HAVE HIGHER EXPOSURES. 

Q. IS IT YOUR UNDERSTANDING THAT THESE ASBESTOS 
MINES IN CANADA DID NOT HAVE A ROCK-CRUSHING FACILITY ON 
THEM? 

A. I DIDN'T HEAR THAT. 

Q. DO YOU KNOW WHETHER OR NOT ASBESTOS ROCK WAS 
CRUSHED ON THE SITE OF THE MINE? 

A. I DON'T KNOW ALL THE DETAILS OF THAT. I JUST 
KNOW WHAT I READ IN THE ARTICLES THAT DESCRIBE THE EXPOSURE 
OF MINERS, WHY THEIR RISKS OF LUNG CANCER WERE LOW IN THE 
MINERS AND THE REASON WIDELY GIVEN IS THEY DIDN'T HAVE 
LITTLE FIBERS. BUT WHAT HAPPENS IN THE MINE I'M NOT 
KNOWLEDGEABLE ABOUT, COUNSEL. 

Q. IF THERE WAS WHAT THEY CALL A CRUSHER OR CARDER? 
THAT'S THE MACHINE THAT'S SMASHES THE ROCK DOWN AND INTO THE 
SMALL PARTICLES, THE SMALL ASBESTOS FIBERS; IS THAT CORRECT? 

A. I'M NOT EXPERT ON THAT. 

Q. IN ADDITION TO THE STUDIES THAT WE TALKED ABOUT 
AND THE DEPOSITIONS YOU TALKED ABOUT, I THINK YOU SAID THAT 
YOU ALSO REVIEWED AND RELIED UPON DR. HORN'S REPORT AND 
DEPOSITION; IS THAT CORRECT? 

A. I REVIEWED IT. I DIDN'T SAY I RELIED ON IT. I 
DON'T THINK IN ALL OF THIS — I REVIEW MATERIAL TO GET AN 
UNDERSTANDING AS TO WHAT THE EVIDENCE THAT IS GOING TO BE 
PRESENTED HERE IS. 

Q. YOU KNOW WHO DR. HORN IS? 

A. YES. 

Q. YOU KNOW THAT HE REGULARLY TESTIFIES OH BEHALF OF 


PLAINTIFFS IN ASBESTOS-RELATED LAWSUITS? 

A. YES. 

MR. BROWN: OBJECTION. 352. 

THE COURT: OVERRULED. 

MR. ROSSE: Q. DO YOU RESPECT DR. HORN'S 

OPINIONS? 

A. I HAVEN'T TRIED TO DO A SCIENTIFIC ANALYSIS OF 
HIS OPINIONS. I HAVEN'T HEARD HIM TESTIFY IN COURT. I HAVE 
OCCASIONALLY READ A DEPOSITION. I DON'T KNOW HOW TO ANSWER 
THAT QUESTION. I THINK WHEN I READ HIS NOTES, THEY ALWAYS 
SEEM TO VERY THOROUGH, EMPIRICAL. I WILL SAY THAT. 

Q. DO YOU KNOW THAT DR. HORN EXAMINED THE PLAINTIFF 
IN THIS CASE? 

A. I DON'T RECALL AS I SIT HERE. HE OFTEN DOES 
EXAMINE THE PLAINTIFFS WHEN HE TESTIFIES. I DON'T KNOW. 
ACTUALLY, I HAVE A MEDICAL REPORT SOMEWHERE HERE. I PRESUME 
HE PROBABLY DID, BUT I DON'T KNOW FOR SURE. 

Q. YOU ALSO KNOW THAT DR. HORN CONCLUDED THAT HE — 
OR HE TESTIFIED THAT HE COULD NOT CONCLUDE TO A REASONABLE 
DEGREE OF MEDICAL PROBABILITY THAT THE PLAINTIFF'S LUNG 
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CANCER WAS CAUSED BY ASBESTOS IN THIS CASE; IS THAT CORRECT? 
A. I DON'T KNOW. 

Q. YOU'VE READ DR. HAMMAR'S DEPOSITION TRANSCRIPT 
AND HIS REPORT? 

A. I THINK I HAVE. 

Q. DO YOU KNOW WHO DR. HAMMAR IS? 

MR. BROWN: OBJECTION. DR. HAMMAR HAS NOT BEEN 

A WITNESS IN THIS CASE. 


THE COURT: SUSTAINED. 

MR. ROSSE: EXCUSE ME, YOUR HONOR? 

THE COURT: THERE IS NO FOUNDATION FOR THIS. 

I'M GOING TO SUSTAIN IT. 

MR. ROSSE: THAT HE READ — 

THE COURT: IF YOU WANT TO, WE CAN HAVE A 

SIDEBAR. DO YOU WANT TO HAVE A SIDEBAR? 

MR. ROSSE: YES. 

(COURT AND COUNSEL CONFER OUTSIDE 

THE PRESENCE OF THE JURY) 

THE COURT: I UNDERSTAND AFTER A SIDEBAR, WE ARE 

NOT GOING TO FINISH WITH DR. SMITH TONIGHT. WHAT I'M GOING 
TO DO IS RECESS FOR THE DAY. 

LET ME ASK YOU FOR THE SCHEDULE TOMORROW. I HAVE 
ANOTHER MATTER ON THE CALENDAR AT 4:30. I WAS GOING TO 
PROPOSE TO START AT 9:00 O'CLOCK, BUT I HAVEN'T DISCUSSED 
THIS WITH COUNSEL. 

IF ANY OF YOU THINK WE SHOULD START SOMETIME 
OTHER THAN 9:00, PLEASE SPEAK UP. OTHERWISE, I'M GOING TO 
HAVE THE JURY COME AT 9:00. 

MR. BROWN: I THINK IT SHOULD BE 9:00 O'CLOCK. 

MR. HARDY: I HEAR NO DISSENTING VIEWS ON THAT. 

JURORS, OVER THE COURSE OF THE EVENING, PLEASE DO 
NOT DISCUSS THE CASE WITH ANYONE OR LET ANYONE DISCUSS IT 
WITH YOU. PLEASE DON'T FORM OR EXPRESS ANY OPINIONS ABOUT 
CASE. 

I WOULD LIKE TO START AT 9:00 O'CLOCK SHARP 
TOMORROW, BECAUSE I'M GOING TO NEED TO LET YOU GO HOME AT 

4:30. 

(THE JURY WAS DISMISSED AT 4:50 P.M.) 

(THE FOLLOWING PROCEEDINGS WERE HELD IN 

CHAMBERS, OUTSIDE THE PRESENCE OF THE JURY, 

AT 4:55 P.M.) 

THE COURT: WE ARE ON THE RECORD IN CHAMBERS AT 

THE REQUEST OF MR. BROWN. 

MR. BROWN: WE TOOK 40 MINUTES — I TOOK 40 

MINUTES ON THIS DIRECT EXAMINATION AND THEN WE SAW WHAT I 
THINK CAN REASONABLY BE INFERRED AS A BAD FAITH ATTEMPT TO 
STRETCH OUT THIS WITNESS TO THE END OF THE DAY. 

LET ME TELL YOU WHAT I THINK THAT EVIDENCE IS. 
PROBABLY A HALF AN HOUR TO AN HOUR OF THE CROSS-EXAMINATION 
WAS APPROPRIATE. THE REST OF IT WAS AN ENDLESS, INCREDIBLY 
TIRESOME QUESTIONING ABOUT THE ACTUAL FACT OF EXPOSURE. 

NOW, NO. 1, THIS WITNESS TESTIFIED FROM A 
HYPOTHETICAL SET OF FACTS, SO IT DIDN'T MATTER WHAT THE 
ACTUAL EXPOSURE WAS. NO. 2, THIS WITNESS IS NOT HERE TO 
ESTABLISH EXPOSURE. 

NO. 3, THERE WAS A CONSTANT, CONSTANT BRUTAL 
MISSTATEMENT OF THE EVIDENCE IN HIS HYPOTHETICALS, BECAUSE 
HE HEARD TROY WHITTEKER, HE HEARD CHARLEY AY DESCRIBE WHAT 
WAS IN THE PRODUCT. AND IT IS EXTREMELY CLEAR THAT 
VIRTUALLY ALL OF THE CROSS-EXAMINATION THIS AFTERNOON — 
WHICH LED US TO 5:00 O'CLOCK, WHICH PUTS OUR CASE IN 
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26 JEOPARDY OF NOT BEING ABLE TO FINISH BY THURSDAY — WAS NOT 

27 IN GOOD FAITH. OR IF IT WAS IN GOOD FAITH, WITH ALL DUE 

28 RESPECT, IT WAS INCREDIBLY INCOMPETENT. 
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1 FRANKLY, THEY'RE GOING TO EAT THAT 

2 CROSS-EXAMINATION, BECAUSE OF WHAT THEY HAVE DONE, BECAUSE 

3 IT HAD NOTHING TO DO WITH WHAT THE WITNESS TESTIFIED. THIS 

4 WITNESS STATED REPEATEDLY, AT LEAST FIVE TIMES, "IF THERE IS 

5 NO ASBESTOS, MY OPINION CHANGES. IF THERE'S ASBESTOS, MY 

6 OPINION IS THE SAME." 

7 WE NOTICED THE LAWYERS FOR THE CIGARETTE 

8 DEFENDANTS PROVIDING HIM WITH HIS CROSS-EXAMINATION. WE SAW 

9 IT HANDED TO HIM. WE SAW THEM CONFERRING WITH HIM. 

10 WE CANNOT BELIEVE ANYTHING MORE THAN WHAT'S 

11 HAPPENED THIS AFTERNOON IS A DELIBERATE EFFORT TO CUT OUR 

12 CASE SHORT, AND TO TAKE ADVANTAGE OF THE COURT'S RULING THAT 

13 WE MUST FINISH THURSDAY. 

14 WE PUT ON A WITNESS WHO OUGHT TO BE ON AND OFF IN 

15 A HOUR OR TWO HOURS, AND THEY EXTENDED IT OUT FOR ANOTHER 

16 TWO AND A HALF HOURS. KNOWING THAT THE COURT IS THEN GOING 

17 TO IMPOSE TIME LIMITS, YOU HAVE TO COME TO THE REASONABLE 

18 UNDERSTANDING THAT THIS WAS A PLOY THAT WAS NOT GOOD FAITH 

19 CROSS-EXAMINATION. 

20 AND I THINK MAYBE I'LL END IT BY SAYING GIVEN 

21 WHAT HE'S DONE, WE NEED MORE TIME TO MAKE UP FOR WHAT'S 

22 HAPPENED THIS AFTERNOON. WE WOULD HAVE HAD LEONARD ON HERE 

23 FOR AN HOUR AND A HALF. WE WOULD HAVE HAD EVERYBODY DONE 

24 TOMORROW, WE EXPECT, AND EVERYBODY DONE THURSDAY, BUT NOW 

25 IT'S IN JEOPARDY BECAUSE OF WHAT'S JUST HAPPENED. 

26 THE COURT: ARE YOU ASKING ME TO DO SOMETHING? 

27 MR. BROWN: YES. I AM ASKING FOR MORE TIME TO 

28 MAKE UP FOR THE WASTED CROSS-EXAMINATION, THE WASTED TIME WE 
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1 HAD. 

2 NOW — AND I MENTIONED THIS BEFORE, YOUR HONOR, 

3 AND YOU ACKNOWLEDGED THAT IT DOES HAPPEN THIS WAY. IN THE 

4 FEDERAL COURT, WHERE YOU ARE GIVEN AN HOURLY MAXIMUM, 

5 CROSS-EXAMINATION, FOR OBVIOUS FAIRNESS, DOES NOT COUNT. 

6 AND IF SOMEBODY WANTS TO USE THEIR 20 HOURS OR 30 HOURS OR 

7 50 HOURS, THEN THEY CAN USE IT ON CROSS-EXAMINATION, BUT THE 

8 OTHER SIDE DOESN'T GET PENALIZED. THAT'S WHAT'S HAPPENING 

9 HERE. 

10 THE COURT: DOES ANYBODY WANT TO SAY ANYTHING? 

11 MR. ROSSE: I WOULD JUST RESPOND, YOUR HONOR, 

12 THAT THIS IS THE ONLY WITNESS WHO IS GOING TO TESTIFY THAT 

13 ASBESTOS WAS MORE LIKELY THAN NOT A CAUSE OF THIS CANCER, SO 

14 IT'S A VERY IMPORTANT WITNESS TO ME. THIS IS THE ONLY 

15 WITNESS THAT I TAKEN ANY SIGNIFICANT PERIOD OF TIME ON. 

16 THIS IS THE ONLY DAY I HAVE CONDUCTED ANY MORE THAN A FEW 

17 MINUTES OF CROSS-EXAMINATION. AND THEIR STATEMENT THAT 

18 TOBACCO DEFENDANTS PROVIDED ME WITH A CROSS-EXAMINATION IS A 

19 COMPLETE AND UTTER LIE. 

20 THE COURT: ALL RIGHT. THE COURT DOES NOT SHARE 

21 MR. BROWN'S CHARACTERIZATION OF THE CROSS-EXAMINATION OR THE 

22 PROCEEDINGS THAT OCCURRED DURING THE CROSS-EXAMINATION. 

23 THIS COURT MADE IT CLEAR TO PLAINTIFFS' COUNSEL 

24 SIX BUSINESS DAYS AGO, LAST MONDAY, THAT THE PLAINTIFFS 

25 NEEDED TO CONCLUDE THEIR CASE BY THE END OF BUSINESS ON 

26 THURSDAY, AND THAT ACTUALLY WAS A DISCUSSION I THINK THAT 

27 YOU WILL AGREE EVEN PRECEDED LAST WEEK. 

28 MR. BROWN: IT DID. 
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1 THE COURT: IT IS ONE THAT WE HAVE DISCUSSED FOR 
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2 A LONG TIME. 

3 MR. BROWN: NO DOUBT. 

4 THE COURT: AND THE POSITION THAT THE COURT IS 

5 IN ON THIS SUBJECT IS THAT AT THE OUTSET OF THIS CASE, ALL 

6 THE COUNSEL IN THIS CASE TOLD ME THAT I COULD ASSURE THIS 

7 JURY THAT THE ENTIRE PROCEEDINGS WOULD BE CONCLUDED IN EIGHT 

8 WEEKS, INCLUDING THE JURY SELECTION, THE DELIBERATIONS, AND 

9 A SECOND PHASE, IF THE JURY FOUND MALICE, FRAUD OR 

10 OPPRESSION IN THE FIRST PHASE, UPON A FINDING OF LIABILITY 

11 AND DAMAGES. 

12 I NEED TO BE ABLE TO GIVE BOTH SIDES — ALL SIDES 

13 OR BOTH SIDES AN EQUAL ALLOTMENT OF TIME, WHICH IS THE 

14 REASON FOR THE IMPOSITION OF THIS DEADLINE, WHICH I 

15 EXPLAINED TO PLAINTIFFS' COUNSEL SIGNIFICANTLY IN ADVANCE OF 

16 THE DEADLINE, SO THAT YOU WOULD HAVE PLENTY OF TIME TO PLAN 

17 FOR IT. SO THE PRESENT REQUEST IS DENIED. 

18 MS. CHABER: I WOULD JUST LIKE TO ADD SOMETHING, 

19 YOUR HONOR. THERE HAVE BEEN SEVERAL WITNESSES WHO WERE 

20 WITHIN 10 OR 15 MINUTES OF BEING COMPLETED AT THE END OF THE 

21 DAY THAT WERE FORCED TO STAY OVER TO FOLLOWING DAYS. AND IN 

22 TWO INSTANCES, THE EXAMINATIONS WOULD HAVE BEEN COMPLETED 

23 VIRTUALLY ON TIME HAD WE PUSHED THROUGH. 

24 I UNDERSTAND THE RECOGNITION THAT THE COURT 

25 REPORTER IS HUMAN AND CAN ONLY GO — AND ISN'T APPRECIATING 

26 ME GOING FAST RIGHT NOW — BUT CAN ONLY GO A CERTAIN LENGTH 

27 OF TIME. BUT IT SEEMS TO ME THAT THERE HAS BEEN A REGULAR 

28 PRACTICE OF GETTING VERY CLOSE TO BEING COMPLETED AND 
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1 SAYING, INSTEAD, "OH, NO. I CAN'T POSSIBLY FINISH, YOUR 

2 HONOR, IN 10 MINUTES MY CROSS-EXAMINATION. I NEED ANOTHER 

3 HALF-HOUR. I NEED ANOTHER 40 MINUTES." AND THEN THE NEXT 

4 DAY, AS IN MRS. WHITTEKER, THE CROSS-EXAMINATION TRULY TOOK 

5 ABOUT 15 MINUTES LONGER. AS A RESULT, WE ARE GETTING BACKED 

6 UP. 

7 I KNOW THE COURT HAS SAID THAT THE COURT THINKS 

8 THAT THERE SHOULD BE ABSOLUTELY EQUAL TIME. I BEG TO 

9 DIFFER, BECAUSE THE PLAINTIFFS ARE THE ONES WITH THE BURDEN 

10 OF PROOF. THE PLAINTIFFS HAVE THE BURDEN OF PROOF AGAINST 

11 THREE DIFFERENT DEFENDANTS AND HAVE TO PROVE ALL THE 

12 ELEMENTS OF THE CAUSES OF ACTION. 

13 THE DEFENDANTS, HAVING WAIVED COMPARATIVE FAULT, 

14 HAVE NO BURDEN OF PROOF. AND SINCE THEY HAVE NOTHING THAT 

15 THEY HAVE TO PROVE, THE PLAINTIFF SHOULD BE GIVEN THE LEEWAY 

16 OF HAVING A DAY OR HALF A DAY LONGER THAN THE DEFENDANTS, IF 

17 THAT IS NECESSARY IN ORDER TO COMPLETE THEIR CASE AGAINST 

18 ALL DEFENDANTS. 

19 THE COURT: I HAVE ALREADY RULED ON THE REQUEST 

20 FOR THE EXTENSION. BUT I WILL RESPOND TO YOUR STATEMENT 

21 ABOUT TIME AT THE END OF THE DAY, BECAUSE TODAY I MADE A 

22 CAREFUL RECORD OF THE TIME THAT OCCURRED IN THE VERY KIND OF 

23 SITUATION THAT YOU HAVE JUST DESCRIBED. 

24 YESTERDAY, WE WERE AT ABOUT FIVE MINUTES TO 5:00 

25 OR THEREABOUTS AND YOU ASKED ME TO ASK MY COURT REPORTER TO 

26 STAY, UPON THE REPRESENTATION THAT MR. FURR HAD SAID HE WAS 

27 GOING TO TAKE ABOUT 15 MINUTES MORE WITH DR. FARONE AND YOU 

28 WERE GOING TO TAKE FIVE MINUTES. I COULDN'T DO THAT, 
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1 BECAUSE I CAN'T KEEP MY REPORTER HERE PAST 5:00 O'CLOCK. 

2 AND YOU HAVE TO HAVE IN MIND THAT YOU HAVE ALL 

3 ORDERED A DAILY TRANSCRIPT, AND MY COURT REPORTER IS UP ON A 

4 REGULAR BASIS, I AM ADVISED, TILL MIDNIGHT. SO WE HAVE TO 

5 HAVE SOME RESPECT FOR PEOPLE OTHER THAN OURSELVES, 

6 MS. CHABER, AND I AM TRYING TO EXHIBIT THAT IN TREATING MY 


http://legacy.library.ucsf.©du/tid/ihltp?2iM/(peL1industrydocuments.ucsf.edu/docs/msjl0001 



7 COURT REPORTER IN THE WAY THAT SHE DESERVES TO BE TREATED. 

8 NOW, AFTER YOU MADE THE REPRESENTATION TO ME LAST 

9 NIGHT AT FIVE TO 5:00 THAT I SHOULD KEEP MY COURT REPORTER 

10 HERE, BECAUSE MR. FURR ONLY HAD 15 MORE MINUTES, SO HE SAID, 

11 AND YOU ONLY HAD FIVE, I SAID NO. 

12 WE CAME HERE IN MORNING. MR. FURR TOOK 20 

13 MINUTES INSTEAD OF 15. YOU TOOK MORE THAN A HALF-HOUR, EVEN 

14 THOUGH YOUR REPRESENTATION TO ME LAST NIGHT HAD BEEN THAT IT 

15 WOULD BE FIVE MINUTES. AND YOU DID SAY TO ME, WHEN I SAID 

16 NO, THAT MAYBE YOU WOULD NO LONGER BE STICKING WITH THAT 

17 ESTIMATE. 

18 BUT THE POINT THAT I'M MAKING TO YOU IS THAT 

19 THESE ESTIMATES THAT I'M GIVEN ARE NOT RELIABLE AND THEY ARE 

20 NOT RELIABLE WHEN MADE BY YOU EITHER. SO THEREFORE, I THINK 

21 YOUR STATEMENT ABOUT WHAT OCCURS AT THE END OF THE DAY IS 

22 NOT AN APT DESCRIPTION, IF DESIGNED TO PROVE THAT YOU SHOULD 

23 BE GIVEN EXTRA TIME IN THE CASE, IF THAT IS THE POINT OF 

24 YOUR STATEMENT. 

25 MS. CHABER: YOUR HONOR, AS STATED IN THE 

26 HALLWAY OFF THE RECORD AT 10 MINUTES TO 5:00, IF THEY WOULD 

27 GO THE 10 MINUTES THAT WAS THEN THE ESTIMATE, I WOULD KEEP 

28 MY CROSS TO FIVE MINUTES IN ORDER TO GET THIS WITNESS ON AND 

2895 

1 OFF. AND THAT WAS THE REASON I SAID FIVE MINUTES. I WAS 

2 WILLING TO FORGO WHAT WOULD HAVE BEEN AN APPROPRIATE 

3 REDIRECT OF A WITNESS WHO HAD BEEN EXAMINED FOR OVER FOUR 

4 HOURS ON CROSS-EXAMINATION. 

5 THE COURT: BE THAT AS IT MAY, WHAT HAS BEEN 

6 SAID HAS BEEN SAID. I MADE A RULING ON YOUR REQUEST. I 

7 THINK ANYBODY LOOKING AT THIS TRANSCRIPT WILL SEE THAT THE 

8 TIME THAT YOU HAVE TAKEN HAS BEEN MORE THAN THE TIME THAT 

9 THE DEFENSE HAS TAKEN IN THE CASE UP TILL NOW. 

10 YOU ARE GOING TO BE OBVIOUSLY TAKING TIME DURING 

11 THE PRESENTATION OF THEIR CASE. I'M SATISFIED THAT YOU HAVE 

12 HAD AND WILL HAVE HAD BY THE END OF THE WEEK A FULL AND FAIR 

13 OPPORTUNITY, WITH AMPLE NOTICE, TO PUT IN THE CASE THAT YOU 

14 DESIRE TO PUT ON, BASED ON WHAT I HAVE LEARNED ABOUT IT. 

15 SO I'M SATISFIED THAT YOU ARE GETTING A FAIR 

16 TRIAL, WITH THE DEADLINES THAT I HAVE GIVEN YOU, AND THAT I 

17 CANNOT BE FAITHFUL TO THE ESTIMATE THAT YOU TOLD ME, 

18 MS. CHABER, TO MAKE TO THIS JURY AT THE OUTSET IF I DON'T 

19 IMPOSE THAT KIND OF A LIMIT ON YOU. 

20 IF YOU TAKE THE NUMBER OF DAYS THAT YOU HAVE HAD 

21 TO GET TESTIMONY BY THE END OF THURSDAY — I DON'T HAVE IT 

22 IN FRONT ME — OF APPROXIMATELY 17 OR 18 DAYS. 

23 MR. HARDY: THURSDAY, I BELIEVE IT'S THE 16TH 

2 4 DAY. 

25 THE COURT: OR 16 DAYS OF TESTIMONY. AND I NEED 

26 TO GIVE YOU AT LEAST SOME TIME, IF YOU DESIRE IT, FOR A 

27 REBUTTAL CASE. AND I NEED TO APPORTION THE TIME IN AN EQUAL 

28 OR AT LEAST A RELATIVELY EQUAL MANNER. SO I'M NOT DOING 

2896 

1 THIS IN ANY WAY TO BE PUNITIVE. I WANT EVERY PARTY IN THIS 

2 CASE TO HAVE THE TIME THAT THEY NEED TO PUT ON THEIR CASE. 

3 BUT YOU NEED TO PLAN TO MEET THE COURT'S DEADLINE. 

4 I'M NOT SATISFIED THAT THE CROSS-EXAMINATION THAT 

5 OCCURRED TODAY HAS CHANGED ANY VIEW THAT I HAVE HAD ON THE 

6 FAIR ALLOTMENT OF TIME. SO LET'S PLEASE SEE IF WE CAN'T GET 

7 YOUR CASE COMPLETED WITHIN THE DEADLINE THAT I HAVE GIVEN TO 

8 YOU. 

9 I WILL TAKE ANOTHER LOOK AT THAT QUESTION AT THE 

10 END OF THURSDAY, AND I WILL DO IT WITH AN OPEN MIND, BUT YOU 

11 NEED TO HAVE IN MIND THAT THE VIEWS THAT I HAVE ARE STRONG 
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VIEWS, GIVEN THAT I'M WILLING TO HAVE AN OPEN MIND, AND 
GIVEN THAT I WANT EVERYBODY TO HAVE A FAIR TRIAL AND ALSO TO 
FEEL THAT THEY HAVE HAD A FAIR TRIAL. 

SO WE'LL TAKE A LOOK AT THIS ON I GUESS THURSDAY, 
AT THE END OF THE DAY ON THURSDAY. BUT MY HOPE AND MY 
INTENT IS THAT YOU'LL TAKE WHAT I SAY SERIOUSLY AND THAT YOU 
WILL NOT RETURN WITH A FURTHER REQUEST FOR AN EXTENSION, 

THAT YOU WILL BE ABLE TO GET IT DONE. 

AND YOU NEED TO JUST UNDERSTAND, HOPEFULLY, THAT 
I'M DOING THIS NOT BECAUSE AN EXTRA HALF DAY MAKES ANY 
DIFFERENCE TO ME, BUT OUT OF A CONCERN THAT I HAVE GOT TO BE 
FAITHFUL TO THE ESTIMATES THAT WE GAVE TO THE JURY. AND 
JUST TO REPEAT, THAT WAS DONE WITH THE CONCURRENCE OF ALL 
COUNSEL AT THE START OF THIS CASE. SO LET'S DO THE BEST WE 
CAN. AND IF WE HAVE TO REVISIT THE QUESTION, WE WILL, WITH 
THE UNDERSTANDING THAT IT WOULD BE PREFERABLE IF WE DON'T. 

MR. HARDY: AND I TO CLARIFY. WHEN I SAID "16 

DAYS," I MEANT 16 DAYS CHARGEABLE TO THE PLAINTIFF. IT'S 
THE 19TH DAY OF TRIAL. I ASSUME THE FIRST THREE DAYS, THE 
OPENING STATEMENTS AND THE TWO DAYS OF JURY SELECTION, ARE 
CHARGED EQUALLY TO BOTH SIDES. 

THE COURT: I'M JUST DOING THE BEST I CAN DO TO 

GIVE EVERYBODY A FAIR TRIAL. 

MR. HARDY: I UNDERSTAND. 

THE COURT: AND TO GIVE EVERYBODY A RELATIVELY 

EQUAL ALLOTMENT OF TIME, WITHOUT THE NEED TO KEEP A CLOCK ON 
THE BENCH, WHICH I HAVE NOT DONE. THAT COMPLETES THIS 
RECORD, UNLESS SOMEBODY WANTS TO SAY ANYTHING MORE. 

WE CAN GO OFF THE RECORD 

(THE PROCEEDINGS ADJOURNED AT 5:10 P.M.) 

(THE FOLLOWING PROCEEDINGS WERE HELD IN THE 

COURTROOM, OUTSIDE PRESENCE OF THE JURY, 

AT 5:30 P.M.) 

THE COURT: WE ARE BACK ON THE RECORD. AND THE 

RECORD SHOULD REFLECT THAT THE COURT AND COUNSEL HAVE MET 
FOR THE PAST APPROXIMATELY HALF-HOUR AFTER WE WENT OFF THE 
RECORD, AND APPARENTLY SOME ARRANGEMENT HAS BEEN WORKED OUT 
TO EVERYBODY'S SATISFACTION, AT LEAST ON A TEMPORARY BASIS, 
WITH RESPECT TO THE SCHEDULING IN THIS CASE. 

AS A PREDICATE TO THE TENTATIVE UNDERSTANDING, 
PLAINTIFFS' COUNSEL HAS MADE SOME REPRESENTATIONS ABOUT WHO 
THE REMAINING WITNESSES WILL BE, EITHER IN PERSON OR THROUGH 
SOME VIDEOTAPE OR READING. WHY DON'T WE PUT THAT ON THE 
RECORD FIRST FOR STARTERS. 

MS. CHABER: THE CONTINUATION AND COMPLETION OF 


DR. ALLAN SMITH, LEONARD WHITELEY, LESLIE WHITELEY. 

MR. BROWN: THE COWORKER. 

MS. CHABER: DON MONDT, ROBERT JOHNSON, DR. 

RICHARDSON. I THINK THAT'S ALL THE LIVE ONES, OFF THE TOP 
OF MY HEAD. 


THE COURT: DID YOU SAY LESLIE WHITELEY? 

MS. CHABER: YES. 

THE COURT: AND YOU SAID HER HUSBAND? 

MS. CHABER: YES. 

MS. CHABER: AND THERE IS SOME VIDEOTAPE 

DEPOSITION OR TRIAL TESTIMONY OF SIR RICHARD DOLL AND JOSEPH 
BUMGARNER, A SHORT READING FROM THE DEPOSITION OF IRWIN 
TUCKER AND THEN THERE'S A QUESTION ON JEFFREY BIBLE. 

THE COURT: AND MY UNDERSTANDING IS THAT UPON 

THE REPRESENTATION BY PLAINTIFFS' COUNSEL THAT THOSE WILL BE 
THE ONLY REMAINING WITNESSES THROUGH THE END OF THE 
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PRESENTATION OF THE PLAINTIFFS' CASE IN CHIEF, THAT 
EVERYBODY IS SATISFIED IF I EXTEND THE TIME OF THE 
PLAINTIFFS TO COMPLETE THE PRESENTATION OF THE EVIDENCE TILL 
NEXT MONDAY MIDDAY. 

AND THE RECORD SHOULD REFLECT THAT THAT IS DONE 
AGAINST THE BACKGROUND OF AN ESTIMATE BEING GIVEN TO THE 
COURT BY ALL COUNSEL AS TO THE TIME THAT THEY EXPECT TO TAKE 
WITH RESPECT TO THE LIVE WITNESSES. AND WE HAVE DONE THE 
MATHEMATICS. AND IT WOULD APPEAR THAT IF COUNSEL ARE 
FAITHFUL TO THOSE ESTIMATES, THAT WE WILL BE ABLE TO MEET 
THAT SCHEDULE. 

AND THAT UNDER THAT ASSUMPTION, THE PLAINTIFFS 

WILL BE MAKING NO CLAIM THAT THEIR CASE WAS UNDULY SHORTENED 
AND THE DEFENDANTS DO NOT OBJECT TO THAT EXTENSION, AS LONG 
AS THEY GET WHAT THEY BELIEVE TO BE AMPLE TIME TO PUT ON 
THEIR DEFENSE. 

MR. HARDY: THAT'S RIGHT, YOUR HONOR, WITH ONE 

POINT OF CLARIFICATION, BECAUSE I DON'T THINK WE THOUGHT TO 
DISCUSS THIS OFF THE RECORD. I TAKE IT IT IS ASSUMED THAT 
THERE WILL BE NO EXTENSION OF ANY KIND IN TERMS OF EVIDENCE; 
THAT IS, THAT PLAINTIFFS WILL NOT THEN OFFER ADDITIONAL 
DOCUMENTS FOR NEXT MONDAY EITHER, THAT WHATEVER THEY HAVE IN 
THE WAY OF DOCUMENTS ARE ALREADY IN EVIDENCE OR BEING 
OFFERED THROUGH A TIME PERIOD THAT WOULD COVER THIS THURSDAY 
BUT NOT INTO SOME THURSDAY DESIGNATION FOR NEXT MONDAY. 

MS. CHABER: THAT'S ACCEPTABLE. 

MR. BROWN: I THINK THERE'S SOMETHING I OUGHT TO 

ADD. MS. CHABER JUST POINTED OUT TO ME THAT I OFFERED THIS 
DOCUMENT TODAY — THIS IS 1916 — AND THIS IS INFORMATION 
ABOUT THE ASBESTOS CONTENT AT ORMOND BEACH. AND WE HAVE A 
CUSTODIAN OF THE RECORDS WHO I GUESS WE'LL HAVE TO CALL IN 
ORDER TO AUTHENTICATE, BECAUSE WE ARE NOT GOING TO GET A 
STIPULATION THAT IT CAN GO IN. 

MS. CHABER: THERE WAS A SUBPOENA SERVED ON 

BECHTEL CORPORATION, ON THE DEFENDANT CORPORATION AND 
SOUTHERN CALIFORNIA EDISON WHICH WE THOUGHT WAS GOING TO GET 
WORKED OUT BY STIPULATION AND APPARENTLY IS NOT. SO WE MAY 
NEED THOSE PEOPLE TO APPEAR BY SUBPOENA. IT SHOULD TAKE 
THREE MINUTES FOR THEM TO SAY "THESE ARE BUSINESS RECORDS," 
ETCETERA. 


THE COURT: SO YOU WANT TO SUPPLEMENT YOUR LIST 

BY THESE TWO CUSTODIAN OF RECORDS WITNESSES AS 
POSSIBILITIES, WITH THE UNDERSTANDING THAT YOUR DIRECT 
EXAMINATION OF THEM IS GOING TO BE EXTREMELY BRIEF? 

MS. CHABER: YES. JUST TO AUTHENTICATE THE 

BUSINESS RECORDS THAT THEY PRODUCED. AND I GUESS IT'S 
ACTUALLY THREE CUSTODIAN OF RECORDS, IF WE CANNOT WORK 
ANYTHING OUT WITH MR. ROSSE. WE SUBPOENAED THE CUSTODIAN OF 
RECORDS FROM METALCLAD, SOUTHERN CALIFORNIA GAS AND BECHTEL, 
WHO WAS THE GENERAL CONTRACTOR. 

THE COURT: OKAY. LET ME ASK YOU: HAVE I 

CORRECTLY STATED, WHEN TAKEN WITH COUNSELS' MODIFICATIONS, 

AN UNDERSTANDING THAT WE HAVE AND THAT YOU ALL ARE GOING TO 
DO YOUR BEST TO LIVE UP TO? 

MS. CHABER: YES, YOUR HONOR. 

MR. HARDY: YES. 

MR. FURR: YES. 

MR. ROSSE: YES. 

THE COURT: WE'LL DO THAT. WE CAN GO OFF THE 


RECORD. 


(THE PROCEEDINGS ADJOURNED AT 5:35 P.M.) 
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